












1991 and paid for in February of 1992. These replacement poles

were used to extend the district and work on their installation

commenced prior to the resolution and the original May 11, 1992

scheduled hearing. The timing of the work gives a measure of

credence to the statement that proper notice was not given.

STATEMENT OF FINDINGS

Section 13-35-234(1), MCA, prohibits a person from "knowingly"

misrepresenting the voting record or position on public issues of

any candidate. As discussed in the Summary of Facts, the issues

investigated were limited to those five determined as potentially

false statements made with knowledge of their falsity or with a

reckless disregard as to whether they were true or not. Within the

context of the complaint Becker asserts that most of the Martinek

campaign statements are false. The issue of pool expenditures

borders on a false statement because of the use of the word "and"

which leads a reader to conclude that pool expenditures exceeded

expenditures for law enforcement, fire protection and street

repair. On a total combined basis, more city money is not spent on

the pool than is used for law enforcement, fire protection and

street repair. The issue, therefore, is whether Martinek made this

representation with the requisite mental state set forth in the

statute.

Prior to its amendment in 1983, section 13-35-234(1), MCA,

provided:

It is unlawful for any person to make or publish any
false statement or charge reflecting on any candidate's
character or morality. A person making such a statement
with knowledge of its falsity or with a reckless
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disregard as to whether j~ is true or not is guilty of a
misdemeanor.

The statute was then amended to add the following underlined

language:

It is unlawful for any person to make or publish any
false statement or charge reflecting on any candidate's
character or morality or to knowingly misrepresent the
voting record or position on public issues of any
candidate. A person making such a statement or
representation with knowledge of its falsity or with-a
reckless disregard as to whether it is true or not is
guilty of a misdemeanor.

Thus, the amendment adopted in 1983 effected an additional

prohibition under the statute, a violation of which can be

established through proof of alternative mental states. The

statute requires proof of either "knowledge" or "reckless

disregard" on the part of the person alleged to have violated the

statute.

Section 13-35-101(1), MCA, states that the "penalty provisions

of the election laws of this state are intended to supplement and

not to supersede the provisions of the Montana Criminal Code."

Section 45-2-101(33)~ MCA, in the Criminal Code of 1973, provides

as follows:

"Knowingly" --a person acts knowingly with respect to
conduct or to a circumstance described by a statute
defining an offense when he is aware of his conduct or
that the circumstance exists. A person acts knowingly
with respect to the result of conduct described by a
statute defining an offense when he is aware that it is
highly probable that such result will be caused by his
conduct. When knowledge of the existence of a particular
fact is an element of an offense, such knowledge is
established if a person is aware of a high probability of
its existence. Equivalent terms such as "knowing" or
"with knowledge" have the same meaning.
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section 13-35-234, MCA, prohibits a misrepresentation made

"with knowledge of its falsity." In making a determination whether

a misrepresentation was made "knowingly" or "with knowledge," in

violation of section 13-35-234, MCA, the second-to-last sentence of

the above definition would apply. To prove that a person made a

representation about a candidate's voting record or position on

public issues with knowledge of the representation's falsity, it

would be necessary to prove that the person who made such a

representation was "aware of a high probability" that the

representation was false. Section 45-2-101(33), MCA.

A violation of the statute also can be proved if there is

evidence that a person acted with "reckless disregard." The

Compiler's Comments to section 13-35-234, MCA, note that the source

of the "standard" in subsection (1) of the statute is "apparently

drawn from New York Times Co. v. Sullivan, 376 u.S. 254 (1964)."

That case involved a civil libel action filed by a public official

against a newspaper. The Supreme Court held that recovery would be

allowed only if the public official could prove that the alleged

libelous statement had been made with "actual malice"; that is,

with "knowledge that it was false or with reckless disregard of

whether it was false or not." Sullivan, 376 u.S. at 279-80. In a

later case, Herbert v. Lando, 441 u.S. 153 (1979), the Supreme

Court, citing Sullivan, stated that "reckless disregard for truth"

means that the defendant "in fact entertained serious doubts as to

the truth of his publications. " The Court noted that such

"subjective awareness of probable falsity" may be found if "there
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are obvious reasons to doubt the veracity of the informant or the

accuracy of his reports." Herbert, 441 u.s. at 156-57. Other

cases have held that "reckless disregard" is "more than mere

negligence," Major v. Drapeau, 507 A.2d 938, 941 (R.I. 1986), and

that "a fai.lure to investigate is not sufficient in itself to

establish recklesss disregard," Bartimo v. Horsemen's Benevolent

and Protective Association, 771 F.2d 894, 898 (5th Cir. 1985). In

Green v. Northern Publishing Co., Inc., 655 P.2d 736, 742 (Alaska

1982), the Court observed:

"Reckless disregard", for these purposes, means conduct
that is heedless and shows a wanton indifference to
consequences; it is conduct which is far more than
negligent. [citation omitted] There must be sufficient
evidence to permit the inference that the defendant must
have, in fact, subjectively entertained serious doubts as
to the truth of his statement. (Italics in original.)

Applying these principles to the facts established during the

investigation of this matter, the evidence does not support a

finding that Robert R. Martinek acted with the requisite knowledge

or reckless disregard when he compared the pool expenditures with

those in law enforcement, fire protection, and street repairs. In

his view, he believed that by not mentioning any figures, or a

total figure of law enforcement, fire protection and street repair,

as compared to the amount spent on the pool, he was accurately

reflecting the figures for the fiscal years 1990, 1991, 1992, and

1993. The pool expenditures did exceed law enforcement

expenditures in 1990 and 1991, the fire protection expenditures in

1990, 1991, 1992, and 1993 and street repairs in 1990, 1991, and

1992. Given the various comparisons, one of which uses the totals,
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it can be misleading, but I do not find that Martinek knowingly or

with reckless disregard misrepresented the pool expenditures.

The other issues in question, when viewed in the light of the

criteria of section 13-35-234, MCA, do not include ·sufficient

evidence to conclude that there was intentional misrepresentation.

Evidence examined did provide a basis for statements made even

though varying interpretations are possible. It is these

conflicting notions that are properly decided by the voters in a

free election.

CONCLUSION

Based on the facts and these findings, I conclude that Robert

R. Martinek, former candidate and currently Mayor of Forsyth, did

not violate the penal campaign practice statute that prohibits a

person from making or publishing any false statement or charge

reflecting on any candidate's character or morality or to knowingly

misrepresent the voting record or position on public issues of any

candidate.

Based on the facts and these findings, I conclude that no

further actio~ is warranted against Robert R. Martinek.

DATED this 5't"Z.. day of April, 1994.

~~=.
Commissioner of Political Practices
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