
















































independent political committees to file their initial report on

the 12th day preceding the date of an election in which it

participates by making an expenditure.

CCSG's initial report was due on October 23, 1997, 12 days

before the November 4 election. According to Diane Beck, the

report was not filed on that date because, based on a letter from

the Commissioner's office, she believed CCSG's first report would

be due January 31, 1998. Upon being advised by the Commissioner's

office that the report was late, CCSG promptly filed its report on

October 24, 1997.

CCSG failed to file its initial report within the time period

established by law. Pursuant to Montana Code Annotated § 13-37-

121/ the Commissioner's office notified CCSG of its noncompliance

and CCSG filed the report. Had CCSG failed to file its report

after notification by the Commissioner, the Commissioner could have

issued an Order of Noncompliance under Montana Code Annotated § 13-

37-121. Alternatively, an action seeking a civil penalty could

have been filed pursuant to Montana Code Annotated § 13-37-128.

The Commissioner expects that reports will be filed when they are

due. However, since CCSG promptly complied after notification, no

additional action will be taken.

Claim 4

The complaint alleges that CCSG distributed anonymous

literature advertising an October 9, 1997 fundraiser, in violation
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of Montana Code Annotated § 13-35-225. That statute requires all

paid communications advocating the success or defeat of a candidate

to state the name and address of the person who paid for the

communication. If made by a political committee, the disclaimer

must include the name and address of the committee's treasurer.

The document advertising the October 9 fundraiser stated that

the purpose of the fundraiser was to raise funds to mount a media

campaign to show Missoula voters why they should vote against New

Party candidates and for CCSG candidates. It does not expressly

advocate the success or defeat of any specific candidates, but

rather advertises a fundraiser at which funds will be raised for

that purpose. The document stated it was paid for by CCSG, but it

did not include the name and address of the committee's treasurer.

Additional documents allegedly distributed at the October 9

fundraiser also did not expressly advocate the success or defeat of

any specific candidates. Those documents do not contain any

information regarding who paid for them.

The penalty for violation of Montana Code Annotated § 13-35-

225 is set forth in Montana Code Annotated § 13-37-128:

(2) A person who makes or receives a
expenditure in violation of 13-35-225,
a civil action . for an amount up
times the amount of the unlawful
expenditure, whichever is greater.

contribution or
. is liable in

to $500 or three
contribution or

Montana Code Annotated § 13-35-225 is therefore a penal statute.

The test in determining whether or not a statute is penal in nature
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is "whether the wrong sought to be redressed is a wrong to the

public or a wrong to the individual. " Huntington v. Attrill,

146 u.s. 657 (1892); Department of Livestock v. Sand Hills Beef,

Inc., 196 Mont. 77, 83, 639 P.2d 480, 483 (1981) Here, the

statutes clearly establish a penalty to redress a wrong to the

public, not to any specific individual.

Penal statutes, whether civil or criminal, must be strictly

construed. Sand Hills Beef, Inc., 196 Mont. at 83, 639 P.2d at

483; State v. Nagle, 100 Mont. 86, 90, 45 P.2d 1041, 1042 (1935).

Courts will not apply penal statutes to cases that are not within

the obvious meaning of the language employed by the Legislature,

even though they may be within the mischief intended to be

remedied. State v. Aetna Banking & Trust Co., 34 Mont. 379, 382,

87 P. 268, 269 (1906). See also State ex reI. Penhale v. State

Highway Patrol, 133 Mont. 162, 165, 321 P.2d 612, 613-614 (1958).

Applying these rules of construction to the facts of this

case, there was not a clear violation of Montana Code Annotated

§ 13-35-225. While the document advertising the October 9

fundraiser speaks of future plans to mount a media campaign to

oppose New Party candidates and support "CCSG candidates,", it does

not include language that expressly advocates the success or defeat

of any specific candidates. Absent such clear and unambiguous

language, and applying the rules of strict construction set forth

above, there was no clear violation of the statute. Moreover, the
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other documents complained about also do not contain express

advocacy language that would bring them within the restrictions of

the statute.

Further, even if the documents were the type of communications

that are subject to the requirements of the statute, it is doubtful

whether Montana Code Annotated § 13-35-225 is enforceable. In

McIntyre v. Ohio Elections Commission, 514 U.S. 334 (1995), the

United States Supreme Court held that an Ohio ordinance prohibiting

the distribution of anonymous campaign literature abridges freedom

of speech in violation of the First Amendment.

Claim 5

The complaint alleges that CCSG violated Montana Code

Annotated § 13-37-210 by failing to name itself using a name or

phrase that clearly identifies the economic or other special

interest of a majority of its contributors. There are two

important points to bear in mind when considering this issue.

First, the statute refers to a majority of contributors, not a

majority of contributions. There were 40 contributors listed on

CCSG's C-6. Second, to establish a violation of the statute it

would be necessary to prove that CCSG's name does not identify the

economic or special interest, 'if identifiable," of a majority of

its contributors. CCSG's C-6 listing the various contributors to

the committee has been carefully reviewed with the objective of

identifying those who may have an identifiable common economic or
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special interest. No economic or special interest shared by a

majority of contributors is readily identifiable. The name chosen

for CCSG is not illegal.

Claim 6

The complaint alleges that CCSG violated Montana Code

Annotated §§ 13-37-225 and 13-37-226 by failing to include on its

C-6 the use of golf carts by CCSG endorsed candidates in the

September 27, 1997 University of Montana Homecoming Parade. Since

the investigation revealed that CCSG had no involvement in the

procurement of the golf carts, it did not violate the statute.

Claim 7

The complaint alleges that CCSG made false statements

regarding candidate voting records, in violation of Montana Code

Annotated § 13-35-234. That statute makes it unlawful for any

person to knowingly misrepresent the voting record or position on

public issues of any candidate. The campaign ads that are the

subject of this complaint are critical of the actions and votes of

the Missoula City Council. None of the ads single out any

particular Council candidate's voting record. Thus, the ads, while

they may contain inaccurate information, do not violate Montana

Code Annotated § 13-35-234. See Matter of Brelsford, Summary of

Facts and Statement of Findings (December, 1992).
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Claim 8

The complaint alleges that Missoula County Commissioner

Barbara Evans violated Monti;:ma Code Annotated § 13-35-226 by

soliciting a public employee to write a letter supporting CCSG.

Subsection (2) of that statute states that a person "may not

attempt to coerce, command, or require a public employee to support

or oppose any political committee." Subsection (3) states that a

public employee may not solicit support for or opposition to a

political committee "while on the job or at the place of

employment." A careful review of the facts brought out in the

investigation of this matter discloses that there was no violation

of the statute. There is no evidence that Barbara Evans coerced,

commanded, or required Cynthia Klette to write a letter praising

CCSG's actions. The evidence establishes that Klette decided to do

so on her own. Further, while the second letter was written by

Klette while on the job, there is no evidence that the letter was

an attempt to solicit support for CCSG.

CONCLUSION

Based on the facts and findings herein, I have determined that

there is no basis for further action against CCSG, the candidates

and their campaign committees, or Barbara Evans.

Dated this il ~day of December, 1997.

~~D.
Commissioner of Political Practices
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