


















































The minor changes in phraseology in the representations in
the advertisement with respect to House Bills 370 and 398 are also
troubling; however, again, I find under the circumstances
insufficient evidence to conclude that there was an intentional
misrepresentation.

Although the question is close, the evidence does not support
a finding that Rea intentionally misrepresented Hofman's position
on a public issue with the statements in the last paragraph of the
advertisement. The statement: "Sam says he favors cutting
programs as a way to raise revenue" 1s not a clear
misrepresentation of Hofman's position. Hofman had stated that 87
percent of state revenue is spent in the areas of welfare and
education and that he wanted to "investigate and make changes that
would result in cutting cost in these areas.'" While that statement
is open to varying interpretations, one fair conclusion that could
be drawn 1s that '"cutting cost" 1in those two areas would
necessitate cutting some programs.

The next two statements in the concluding paragraph of the
advertisement, however, are more troubling: "Recently 200
employees at the Boulder Development Center received employment
termination notices. Should the mentally and physically disabled
be the first to feel the budget cuts?" As noted above in the
summary of facts, no termination notices were sent out in October
or November 1990. Thus, the statement is false. 1In his letter to
the Commissioner of Political Practices, Rea stated that he

obtained the information from an employee of the center and that
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he had no reason to question the information. When intervieWed,
however, he stated that his campaign treasurer, James Richard
Rennie, had provided the information to him. Rennie stated that
a union representative of employees at the Montana Developmental
Center had made the statement to both him and Rea. There is
obviously some dispute as to exactly who provided the information
to Rea. In any event, although his publishing of the statement
without conducting further investigation to verify its accuracy
unquestionably displayed carelessness, there is no evidence that

Rea subjectively believed the statement to be false or that he '"was

aware of a high probability" that it was false.
Further, the c¢laim of 200 termination notices and the
statement following it posing the rhetorical question cannot be

construed as a clear-cut misrepresentation of Sam Hofman's position

on a public issue. The statement does not claim that Sam Hofman
advocated terminating positions at the Montana Developmental
Center.: Granted, all three statements, when read together; imply
that Sam Hofman would be in favor of cutting positions at the
Montana Developmental Center. Nevertheless, the evidence is not
sufficient to support a finding that there was an intentional
misrepresentation by Rea of Hofman's position on a public issue.
There is sufficient evidence to conclude that Jack Rea either
knowingly or with reckless disregard misrepresented Sam Hofman's
voting record on Senate Bill 266. Rea has maintained that he
relied on the information provided by Senator Dorothy Eck when

preparing the advertisement. Eck's information, however, provided
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in writing to Rea, was that Hofman had voted '"yes" on third and
final reading of Senate Bill 266. Despite that information, Rea's
advertisement incorrectly states that Hofman voted "no" on the
bill, with no additional explanation to the reader.

In his letter to the Commissioner of Political Practices, Rea
does not contend that he made a mistake in making that
representation. He states:

The Senate voted four times on SB 266. For three of the

four votes, Mr. Hofman supported the tobacco industry,

and opposed measures to pass the bill. Only when it was

very obvious that SB 266 would be approved did Mr. Hofman

vote on third reading to support this bill. . . . Mr.

Hofman argues that third reading votes are the final and

official votes of a 1legislator. I agree that third

reading is the final vote, but there 1is nothing

"official®™ about it. Many associations who compile

voting records choose the vote most critical to an issue

to represent the position of the legislators.

Rea's letter discloses that he was aware Hofman had voted "yes" on
third reading but that he chose to represent Hofman as voting "no"
on the bill. Despite the implication in his letter that it is
legitimate to cite a legislator's "vote most critical to an issue"
to represent the legislator's position on a bill, section 13-35-
234, MCA, prohibits misrepresentation of a candidate's voting
record. Senator Hofman's voting record on Senate Bill 266 included
a "yes" vote on third and final reading. If Senator Rea had
intended to represent accurately Hofman's voting record on Senate

Bill 266, he should have explained that Hofman voted "no" on two

different second reading votes on the bill but voted "yes" on third

and final feading of the bill.
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The deletion of that crucial information from the text of the
advertisement was a misrepresentation under the statute, and the
evidence is sufficient to conclude that Senator Rea acted with
knowledge or with reckless disregard when making that
misrepresentation. His actions permit the inference that, in fact,
he must have entertained serious doubts as to the truth of the
statement. In light of the information provided to him by Eck and
Rea's claim that he relied on that information when preparing the
advertisement, at the very least Rea must have been "aware of a
high probability" that the statement in the advertisement was
false. Section 45-2-101(33), MCA.

Section 13-37-124(1), MCA, provides in pertinent part:

Whenever the commissioner determines that there appears

to be sufficient evidence to justify a civil or criminal

prosecution under chapters 35, 36, or 37 of this title,

he shall notify the county attorney of the county in

which the alleged violation occurred and shall arrange

to transmit to the county attorney all information

relevant to the alleged violation.

Since, based on the facts and these findings, I have determined
that there is sufficient evidence to conclude that Senator Rea
violated section 13-35-234, MCA, all information relevant to this
investigation will be transmitted to the county attorneys in
Broadwater, Gallatin and Jefferson counties, as required by section

13-37-124(1), MCA.

DATED this /% day of May, 1991.

4§Kf;xﬁzacap/ Caelecin,
DOLORES COLBURG

Commissioner of Political
Practices
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