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candidate or political co:m..:.~ittee .•• II are not a contribution

(Section 1.3-1-101(6)(b)(i), MeA). An Itindividl.lallt is defined as a

Uhuman being lt and does not encompass businesses, corporations t

me:rn.bcership associations, partnerships or clubs (Section 13-1­

101(15, MeA). These unambiguous statutory definitions make it

clear that an employer who pays his or her employees or indepen.dent

contractors to serve on campaign steer ing com...~ittees, stuff

campaign envelopes, write campaign brochures! conduct scientific

studies for the campaign or raise campaign funds is making a

reportable in-kind campaign contribution.

Not all in-kind contributions are as clear-cut as the examples

cited in the preceding paragraph.. Rules have been adopted by my

predecessors to address more complex issues. ARM 44.10.321 was

first adopted in 1976 and last amended in 1979.. ARM 44.10.321{2}

defines the term uin-kind contribution1J to mean Uthe furnishing of

services, property, or rights without charge or at a charge which

is less than fair market va lue If to a candidate or political

conunittee (third party payments of compensation to campaign

participants and individuals who volunteer their time are

specifically excluded from the rule definition). Applying this

definition and the statutory definitions cited in the preceding

paragraph 1 the fol1o'....ing rules apply:

1. Only an individual (a human being) may escape reporting an

in-kind contribution by volunteering his or her time (Section 13-1­

101 (6) (b) (1) 1 MeA)" If the campaign-related work by a human being

also involves t..~e use of equipment (FAX machines t telephones, etc.)
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or property (the use of office space)t the fair market value of the

equipment and property must be reported.

2. Entities, other than a human being, may not vc,lunteer time

and escape reporting in-kind contributions. If a business,

corporation, m~;ntlbership association! partnership I club t union!

committee t firm, or group makes an employee j officer, board member

or independent contractor available for campaign-related services,

the fair Irlarket value of those services must be reported by the

entity as an in-kind contribution~

3.. Entities, including a human being, who provide equipment

or property for campaign-related activities, must report the fair

market value of the equipment and property. For example t the fair

market value of providing phones! FAX machines, membership lists

and similar items for use in a campaign must be determined and

reported.

4.. A..RM 44.10.513 and 4·L 10.53:3 def ine how in-kind contribu­

tions and expenditures must be valued and reported.. These rules

and. the pertinent statutory definitions have-been in place for 20

yearsl

This Commissioner acknowledges that such factors as how an

,employee or independent contractor is paid (hourly fee v .. annual

salary) and when and. where campaign-related work is performed may

affect the amount of the in-kind contribution to be reported.

However t the basic rules·are that if an e.mployee, officer r board

member or independent contractor is paid by an employer or third

party to perform campaign-related services t such services
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constitute an in-kind contribution to the candidate or political

committee. Any 'Work done at the employer's offices and any use of

the employerts equipment or property must be reported as an in-kind

contribution, If an employee or independent centractor writes a

campaign report after work heurs or films a campaign commercial on

Sunday and receives no compensation from his or her employer or

third party! then the services fall under the "volunteer"

exception. There .
.lS no reportable in-kind contribution .

Conversely, if an employee or independent contractor write:s a

campaiqn report after work hours but receives compensation (salarYt

overtime or comp time pay) for such services t it is a reportable

in-kind contribution. If an employerts office or equipment is used

for campaiqn activities, it is also reportable under Montana's

definition of contribution. Allowing a candidate or political

cODittee to use office telephones, FAX machines, copiers, paper

and stamps for campaign purposes has substantial value to the

candidate or political cOl!l.mittee.

Based on the preceding discussion t numerous businesses!

membership associations and incidental political committees and

MCSWL failed to timely and accurately report certain in....kind

contributions of services.. The most obvious omission involved the

failure to report service on MCSWL*s Steering Committee as an in-

kind contribution~ MCSWL named a distinguished group of steering

Committee members to guide the campaign. These individuals used

their knowledge of mining 1 politics and 110ntana to run a successful

campaign against !-122. Most ste.ering committee meeti.nqs were. held
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during working hours on w~ekdays. All of the steering Conunittee

members were being paid either by MCBWL or their employers. MCSWL

payments to Steering Comll1ittee members werking for MCSw'1'", were

properly reported by MCSWL. The employers of the other steerins'

Ccw.mittee members did not properly report service by the :,r

elnployers as an in-kind centribution and nelther did MCSWL ..

The Montana Chamber of commerce, AFFCC I Dick Irvin, rnc~ I }~CO

and Placer Dome I inc. I failed to file C-4 reports or filed C-4

reports that did not include any in-kind contributions. MCSWL

failed to report in-kind contributions for these steering Committee

participants.

ABARca reported services provided by Prank Crowley ip repre­

senting MCSw"L at two debates on 1-122.. However t ABARCa! s C-4

report was not timely filed and did not include other in-kind

services provided by Prank Crowley, Doug Parker and Dave Young to

MeSWI-. For example t ASARCO wrote letters to Governor Racicot

opposing r-122 and shared permit information with MCS~~ about its

Montana operations for use in the MCSWL campaign. ABARca also

failed to report the in-kind. services provided by Mr« Crowley, Mr.

Young and Mr. Parker at MCSWL steering committee meetings. MCSWL

failed to timely and accurately report ASARCO's in-kind.

contribut.ions.

Gaven-Up Pete and MCSWL did not timely report in-kind

contributions made to MCSWL by Seven-Up Pete (Summary of Fact 33).

ARCO's C-4 report does not include any in-kind contributions
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to MCSWL. ARca officials attended several HCSWL steering Committee

meetings and meetings with MCSWL campaign officials. Neither ARCQ

nor MCSWL rep,orted the value of these in-kind contributions to

ABeo asserts that attendance by its employees at MCS""l'fL steer­

ing conunittee meetings is not an in-kind contribution. ARCO claims

that its e:mployeesonly attended MCSw"'L~s Steering Committee

meetings to monitor MCSWL~s campaign and MCSw"'L~s e>"'Psnditure of

)..:RCOis $50,000 cash contribution. The relevant facts are that ARCO

attended MCSWL*s steering committee meetingsaftex: ARea had already

made a significant cash contribution to MCSWL and for the purpose

of monitoring MCSWL*s campaign activities. ARCO was not attending

MCSWL*s steering committee meetings to determine if ARCQ should

support MCSWL. ARCOfS decision to support MCSWL's campaign had

already been made. Mcots decision to monitor how MCSitt"L was

spending ARCOiS $50,000 cash contribution is the essence of

campaign coordination. MCS¥tL used its Steering Committee meetings

to make campaign decisions and provide crucial information about

call1paign efforts to the attendees.. The ARea officials who

attended the MCSWL steering committee meetings were privy to

MCSWL t s strategy. ARea could voice its opinions about campaign

strategy to MCSWLts campaign decision-makers. Even ifARCOfs

employees said nothing at such meetings, ls.:RCO *s silence constitutes

acquiescence to the campaign decisions made at the MCS~"L steering

Committee meetings.

This commissioner understands that political campaigns involve



requests for support ranging from financial contributions to

passage of resolutions. Consideration of requests for support from

political committees or candidates, absent ether evidence of

coordinated campaign activity, does not become a reportable in-kind

contribution by the person receiving the solicitation of support.

Howe~,,'er$ once a person or membership organization makes a decision

to support the campaign of a political committee or candidate,

attendance at the political committee1s or candidate's decision­

making meetings is a reportable in-kind contribution unless

otherwise exempted by law or rules. The sharing of campaign

strategy and information and the acquiescence of the attendees t

whether by vote or silencer is one of the most valuable commodities

in a campaign. That is especially true where the attendees, like

Sandy stash of ARCO and the executives representing the

corporati¢ns and memb~rship organizations discussed in this

decision l have vast experience dealing with stata government 1

:nd.ning regulations and pUblic opinion.

Or .. Lindsay Norman I Chancellor of Montana Tach, e.ngaged in

coordinated campaign activity with MCSWL. Dr" Norman supplied

MCSWL with a list of Montana Tech professors who could provide

valuable campaign infonation. However t it does not appear that

the plan to involve Montana Tech in the MCSWL campaign was

im.plemented. In addition 1 Dr. Norman has resigned as Montana

Techfs Chancellor and he will leave office in June. AccordinglYf

this Commissioner will not pursue this violation against Montana

Tech. MCSw""L, however t had an obligation to determine the fair
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market value of Montana Techts contribution and include the amount

in its C-6 reports as an in-kind contribution.

Russ Ritter represented the Washington corporations on the

MCSWL Steering Com.,.~ittee and was involyea in other MCSWL

activities. The Washington Corporations f lled a C-4 report on

March ~2, 1998 indicating that Mr. Ritter spent six hours at MCSWL

Steering committee meetings. It appears that the Washington

Corporations f C-4 report understates the time spent by Mr. Ritter

on MCSWL activities. The Washington corporations did not timely or

accurately report its in-kind contributions to MCSWL. MCSWL did

not timely or accurately report the Washington Corporations~ in­

kind contribution.

Four membership associations (M>ontanans for Private Property

Rights, the Montana 4 X 4 Association! Montanans for Multiple Use ­

Mission Valley Chapter and the Montana Mining Association) provided

MCSWL with their membership lists for use in MCSWL*s campaign"

Providing a principal campaign conunittee like· MCSw"'L with a member­

ship list is an in-k.ind contribution that has great value to a

campaign. None of these organizations tiled C-4 reports. MCSWL

did not report the value of these membership lists as in-kind

contrHmtions ..

CUlM :3

The. issue of contributions being reported on MCSWL'Ii C-6

report but not timaly reporte.d on incidental committee C-4 forms

has been discussed extensively on pages :3 through 7 of this

a1
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decision and statement of Findings 1 and 2. The remaining Frasier

allegation in Claim 3 is that Seven-Up Pete made contributions that

were not reported by MCSw~.

Seven-Up Pete I s contributions to MCSi'lL are addressed in

Summary of Fact 22. Seven-Up Pete double-reported contributions in

its November 25 1 1996 C-4 report. Most of the November 1996 in­

kind contributions reported had been made and reported in the

previous reporting period. MCSWL had no obligation to report

contributions that had not been made.

CL8:IM 4

The allegations against MTA, WEFR, MSGA! the Realtors, SCEQM,

~" and the -Gold Institute require an analysis of certain free

speech and freedom to associate issues. The First Amendment

protects political association as well as political expression

(Buckley v. Valeo, 424 U. S~ 1 1 15, 96 S. ct.612 t 46 L.Ed.2d 659

(197S) ) • But Buckley also clearly establishes that freedom of

speech! the right to associate and the rig-ht to participate in

political acti.vities are not absolute (see" e"g., Buckley, supra,

at pp~ 25, 29 and 38) .. Mr. Frasier and Mr. Englund allege that

MTA, WEFR" MSGA, t.he Realtors, ~'" and the Gold Institute became

political cO'lll:l'nittees sUbject to campaign finance reporting

requirements because of t.heir activities during the 1-122 campaign.

)fir. Frasier and Mr. Englund allege that SCEQM, which did register

as apolitical committee, did not properly report all expenditures

and contributions.

Montana law defines a lfpolitical committeef* in pertinent part



as Itany combination of two or more inoividuals or a person other

than an individual who ma}~es a contribution or expenditure ..• to

support or oppose a ballot issue or a committee organized to

support or oppose a ballot issue ••. H (section 13-1-101(18), MeA).

The term upersonu includes corporations and associations such as

NTA .. WEPR f l1SGA, the Realtors .. MYil\ and the Gold Institute (see

section 1:3-1-101(17), MeA). The definitions of Ucontribution" and

"expenditure" encompass a Ifpa}'1ll.ent, or distribution of money or

anything of value to influence an electiont' (Sections 13-1-101(6)

and (10) .. MeA). 4

The first determination to be made is whether the actions of

MTA .. WEFR, MSGA .. the Realtors.. SCEQM, MHA and the Gold Institute

during the 1-122 campaign constituted contributions or expenditures

to influence the I-122 election, thus making these organizations

incidental political conunittees. This Co~~issioner fully

understands that laws which regulate speech and association must be

narrowly applied to avoid the unconstitutional chilling of

protected First .Amendment rights. In the absence of Montana court

decisions specifically addressing the First A.'11endment issues raised

by the Frasier/Englund complaints.. the Commissioner must leok to

federal court cases construing similar language under the Federal

Election Campaign Act.

Nu:merous federal cases interpreting-and applying Buckley have

narrowly construed the phrase Mpa}<!lH~mtf or distribution of money or

~O:l\tana'8 definltiong of "~ontriJ)l,;.tion" and "$xpenditure" ars, in
partinant p~rtl virtuaUj' identical t.o the deHniticns of the Game terms in the
rederal Eleetion CMlpaign A;;::t., 2 U.S.C. $431(8} fA} {i} a:l\::i {9} {A} {i} ..



anything of value to influence an election Jt to avoid infringing on

protected speech {see, e.g., New York Civil Liberties union v ..

Aclto, 459 F. Supp. 75 (1978); FEe v. Massachusetts citizens for

Life; Inc., 479 U.S. 238 .. 107 S. Ct. 616 (1986); and Akins v. FEC,

101 F. 3d 731 (D .. C. cir. 1996)}. The extent to Which First Amend-

Inent rights may be subject ·to campaign reporting requirements is

dependent on whether the campaign activ i ty is an U independent

expenditureU or a ucoordinated expenditureoO n

An independent expenditure is entitled to the greatest First

Amendment protection ftbecause •. oO [it is] closest to pure issue

discussion and therefore farthest removed from the valid goal of

preventing election corruption" (Akins J supra, at p. 741). An

independent expenditure is made without SOlicitation by, direction

from or coordination or consultation with any candidate or the

candidate's committee and/or catr@aign (Id.; and Montana chamber of

Commerce v .. Argenbright, CV-S76-H-CCL, opinion and Order, February

lS J 199$).$ An organization t s independent axpendl ture only loses:

its: expansive First Amendment protectic<l1 from campaign finance

disclosure if its spending becomes nso extemdve that the

orqanizationls major purpose may be regarded as campaign activity

" ... JI or the expenditure involves lfexpress advocacy" of the election

5tefontana'lI campaign finance report.inqrlotles inClude a definition of
.. indep$ndent expenditure'" but the term only reterencilt$ campaiqful inv-olvinq
candidates·. ~ 44 .. 1C.323tS} defil)tUI thtil ter1n to il)clude "an eXp$l)diture for
¢¢.mmunieati¢n# advocating the success or defeat of a candidate which ia not made
with the cooperation 0:> prior eonsent of or in consultation with l or at the
;rtilquest or $uggestion of, a candidate or an ~gent at a candidate or
committee .......



v. Central Long Island Tax .Reform, 616 F. 2d 45 (2d Cir. 1980); and

FEe v« ~~atchl 807 F. 2d 857 (9th Clr. 1987»).

A payment or expendit.ure made in coordination or consultation

with a candidate or polit.ical cont:.llit.tee raises fewer constitutional

concerns and may be subject to more exacting campaign finance

reporting requirements (Akins, supr3 t at pp. 742 and 743).

Coordinated expenditures are contributions under federal law and

the organization or person making the coordinated expenditure will

be sUbject to political committee reporting obligations (Id.).

Montanafs commitment to full disclosure of contributions and

expenditures in political campaigns began with an initiative in

1912« When Montana enacted a sweeping revision of its campaign

finance reporting la~Hs in 1975, the Montana Legislature clearly

embraced full disclosure of campaign-related spendinq~

It is the purpose of this act to establish
clear and consistent requirements for the full
disclosure and reporting of the sources and
disposition of funds used in Montana to
support or oppose candidates t political
committees 1 or issues ..... (Section 1 f Chapter
480 1 Laws of 1975.)

The Ninth Circuit court of Appeals affirmed Montana t s right to

require the pUblic disclosure of contributions in ballot issue

campaigns in C & C Plywood Corp« v .. Hanson, 583 F. 2d. 421 (9th Cir.

1978); see also 420 F~ Supp. 1254 (1976J)~ C & C Plywood involved

the. 1975 Montana Legislature*s enactment making it unlawful for a

corporation nto payor cont.ributeU to a ballot issue campaign. The

Ninth' Circuit declared that Montana *s t.otal ban on corporate

payments or contributions in support of or in opposition to ballot
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issues was unconstitutional and violated corporate Pirst Amendment.

rights (Id" at p. 425). But the Court cited Buckley for the

proposition that disclosure of the sources of contributions '*was

the least intrusive tneans of curbing potential corruption" (Xd.).

The decision expressly recognized t.."1at Nontana had the right to

enact campaign disclosure requirements for pay-:ments or contribu­

tions made in ballot issue campaigns (Id.) ..

within the context of the preceding discussion, it is clear

that aroe:mbership association or corporation that expressly

advocates the passage or defeat of an initiative, or coordinates an

expenditure with a ballot issue com.'!littee, falls within the

definition of a political com:rnittee under Montana law (Section ':1.3­

l-HH (is), MeA). 1>fernbership associations are generally comprised

of two or more individuals (human beings). Most membership

associations are also non-profit corporations (e .. g. t MSGA t MTA t the

Realtors, the Gold Institute, the MM.lj. and WEPR) ~ Montana ts

Upolitical committeeU definition includes two or more individuals

ora person other than an individual (e.g., a corporation,

association or firm) who makes a contribution or expenditure to

support or oppose a ballot issue.

Montana· law deals with the First Amendment implications of the

broad definitions of political committee, contribution and expendi­

ture, in part, by exempting certain organizational communications

from campaign reporting requirements. Sections i3-.1-101(6J {bJ (iii)

and 13-1-101 (10) (b) (iv) t MeA, e>:empt conununications by a membership

organization or corporation with its members i' stockholders or



employees from the definition of contribution and expenditure. tj

The Frasier and Englund ccnrlplaints aqainst MTA" WEFR, MSGA s the

Realt,ors f MY;l..~ and the Gold Institute require a determination of

just how eXf:<ansive the organizational co:mmunication exemptions are

when applied to the facts of this matter.

The rules of statutory construction require that the plain

meaning of the words in a statute be applied {Section 1-2-206, MeA;

Lovell v .. state Fund, 260 Mont. 279, 860 P.2d 95 (1993); and Tongue

River Electric Co-op, Inc .. v. Montana Power Co .. / 195 Mont. 511, 636

P. 2d 862 (1981). The courts and this COlIk""!l.issioner do not have

the power to insert language that the Legislature has omitted or to

omit what the Legislature has inserted (Gaub v .. Nin,ank Ins .. Co,.,

220 Mont. 424 1 715 P. 20 443 (l986}j state ex rel .. Palmer v* Hare,

201 Mont. 52o, 655 P .. 2d 965 (l982)). The Montana Legislature has

unambiguously defined the scope of the organizational communica­

tion exemptions as follows:

1.. The cost **of any communication by any membership

organization or corporation to its members or stockholders or

employaes lt does not have to be reported as a contribution or

expenditure under Montana law. The exemptions apply only to the

costs incurred by the membership organization or corporation. If

a memberShip organization or corporation coordinates its member­

ship, shareholder or employee communication with a candidate or

principal cawpaign couittee~ the candidate and/or the prin.cipal

~nt~na'. organizational cOlMlunication exemptions from cwnpaign reporting
requir-$ment# are .imilar to the $xamptions under the Federal Election Catflpaign
Act: {see 2llSC S431.{9} {ll} {Hi} an~ 4:H.(B} {Be} {vi}}.
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campaign committee must timely and accurately report its costs and

eA-penditures .

2" The organization,9.1 cC.l!'>1nunication exemptions are absolute.

They apply to tfany communication, It even if there is coordination

with a candidate or principal political committee. The statutory

language makes no distinction between organizational cOIl'L.l'1lunications

prepared solely by or at the expense of the corporation or member­

ship organization and organizational communications prepared in

coordination with or by a candidate or a principal campaign

committee.

3. The organizational communication exemptions only apply if

the communication is limited to the membership, shareholders or

employees of the membership organization or corporation. This does

not mean that the exemptions are forfeited if the organization or

corporation honors requests for copies of the com:munication from

someone other than a member, shareholder or employee. (The First

Amendment requires a narrow application to avoid free speech

issue.s.) But the exemptions do not alloW' unsolicited distribution

of campaign....related membership communications to the press,

legislators I other membership associations or the pUbLic at large

unless the. corporation or membership association is prepared to

report its expenditures as in-kind contributions.

This interpretation is consistent with previous rUlings of the

CO'.ll:llnissioner. This cow.missioner and his predecessor have ruled

that distribution of a membership organizationrs communication to

persons other than the members of the organization SUbjects the

organizat.lon· to the registration and reporting requirements of



l>fontana's campaign finance laws.

In the Matter of the Complai.nt Against Project 94 HEAL

Montana" SUnL1llary of Facts and statement of Findings, September 30 1

1994 (ltProject HEAL Decision H ) I involved a complaint about Prcject

BE.ALfs distribution of a legislative candidate~s brochure in a

membership mailing.. The ccmplainant had requested that project

HEAL include him in its membership mailings even though he did not

intend to become a member of Project HEAL. This Commissioner ruled

that the complainant could not request copies of the membership

mailing and then argue that project HEAL's compliance with his

request violated the organizational cOln.s."nunication exemption. The

decision makes it clear, however t that if Project HEAL was making

unsolicited distributions of its organizational communications to

legislators or groups other than itsmembers t such distributions

would subject the Project to political committee reporting

requirements.

Commissioner Dolores Colburg ruled on the organizational

communication exemptions in a 198a letter to the J.!ontana Education

Association C'MEAn ). 7'he MEA-wanted to make copies of a campaign

tape prepared by Nancy Keenan, who was a candidate for Superin­

tendent of Public Instruction. MEA intended to show the tape to

its local chapters. l1EA was concerned that it would become a

political committee if it engaged in such activity" Commissioner

Colburq advised in a February -4 J 19SB letter that t.he organiza­

tional communication exemptions applied so long as the MEA only

played the tape for its members at local MEA Chapter meeting·s" Ms.
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Colburg made it clear that distribution or use of the tapes by MEA

outside of MEAmemb:rship meetings would subject the MEA to

political ccnl1mittee reporting requirements.

It must be noted that the organizational corr~unicatioY

exemptions do not apply if the corporation or membersh.p

organization is a uprimary political coromittee" (Sections .13' 1­

10.1(6) (b) (iii) and 13-1-101-(lO} (b) (iv), MCA). Unfortunately! the

term uprimary political committeeU is not defined in Mont:.na l s

campaign finance laws and rules; The Federal Election Ca",palgn

Act l s organizational communication exemption states th'::.t the

exemption does not apply if the corporation or organiza::ion is

organized primarily for the purpose of influencing the nomination

or election of a federal candidate (2 usc S431)(9}(B)(iii}). It

would be logical to assume that the Montana Legislature intended to

adopt a similar exception to Montanalos membership cOIroounication

exemptions. However, because the facts of this matter do not

require resolution of the Uprimary political com.''l'dttee" issue, it

is not necessary to address this legislative anomaly at this time.

(The Project HEAL Deci.sion contains a discussion of possible

interpretations of the term nprimarypolitical cOlfu'1littee .. ")

The alleged violations at issue under Claim 4 involve the

least intrusive First Amendment inquiry.. Did the membership

associations in question fail to report certain expenditures

opposing 1-122 as in-kind contributions to MCSWL? This inquiry

does not require the disclosure of membership lists. The source of

the tunds used to pay for the expenditures (membersh ip dues v.



grants) is not an issue except as it relates to possible

coordination with MCSWL or any of the other incidental political

com..l"Ttittees who supported MCS~';L. This inquiry does not involve

limits on expenditures frem c>orporate general treasuries under I­

12S or subsequent acts of the Legislature {see Montana Cbamber of

Commerce, supra). This inquiry does not involve prohibitions or

limits on political committee expenditures or a prohibition against

election day expenditures (Montana. Right to Life Association!' Cause

No. 96-16S-8LG-J"DS / Order J Februarj :3 , 1998}). The issue is

whether the membership organizations and corporations in question

should have reported independent expenditures expressly advocating

the defeat of !-122 or expenditures made in coordination r

consultation or concert with MCSWL.

The importance of this inquiry goes to the heart of Montana's

ca!p.paign finance disclosure law. Preventing corruption or the

appearance of corruption in the election process is essential to

maintaining citizen confidence in our politica.l system (Montana

C1:lalnber of C01JJ1t1e:rce, supra t atp* 21) * Full and complete

disclosure of all expenditures and contributions made to influence

the 1-122 election is essential to maintaining public confidence in

Mont.ana *s initiative process. My job is to determine whether there

has been full and complete disclosure of all expenditures and

contributions by MCSWL, MTA r MEGA, the Gold Institute, SeROM, lIMA!,

WEFR, WETA and other businesses/membership associations and groups

that opposed 1-122.
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THE GOLD INSTIT1lTE

The Gold Institute did not become a political committee

sUbject to l'1ontana ts campaign finance reporting requirements by

virtue of its 1996 activities in Mc<ntana. While there is evidence

of some interaction between the Gold Institut.e and MCSw"'L in late

April of 1990 7 t.he Gold Institute had already run its television

ads in Montana (the ads ended April 14 t 1996) .. The Gold

Institute's ad in the early May 1996 Montana Mining Week newspaper

insert did not mention mining regulations, ballot issues or water

quality.. The Gold Institute did not engage in express advocacy

opposing 1-122. There is insufficient evidence to conclude that

the Gold Institute engaged in coordinated campaign activity with

MCS~1J.. The Gold Institute and MCSWL did not violate Montana t s

campaign finance reporting laws .by failing to report the Gold

Institut:.e 1 s Montana expenditures as an in-kind contribution..

HONTbJ'jA STQ£KGROWmsS.AS$OCIAX;rON

The MSGA expressly advocated the defeat of 1-122~ It is also

clear that the MSGA coordinated. its actions against 1-122 with

MCSWL. The MSGA hecame an incidental political committee because

its newsletters were se.nt unsolicited to t.he media and other

selected associations.. NBCA became an incidental political

committee subject to <;-4 reporting requirements during the r-122

campaign. MSGA failed to report 'the cost of preparing and

distributing its newsletter communications.

John Bloomquist attended the August 19 , 1996 MCBWL St.eering

Committee !neeting for ~a.llied qroups"f$ Even though this meetinq
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was primarily devoted to briefing allied groups about the status of

the 1-122 campaign l the value of Mr. Bloomquisttg time in

representing the MSGA at the .meeting must be reported. Because the

MSGA became a pol itical c;;:)rami ttee: sUbj ect t.o campa ign finance

repc<rting requirements for the: reasons stated in the preceding

paragraphJMcSwL-related activities involving the MSGA Board or its

staff should have been reported.

MCSWL failed to report as in-kind contributions the MSGA

activities described in the preceding two paragraphs. Neither

.MC:Sl;"'L nor MSGA reported any in-kind contributions to MCSWLs.

WEFR and WETA

The interrelationship and interaction between WETA and MCSw""L

is well documented (see Summary of Facts 141 through 171)~ Jerry

Anderson was both t.he President of WETA and MCSWL t S campaign

Director in 1996. Three other WETA Board members served on the

MCSWL Steering commit.tee. Peggy TreMl WETAfs Executive Director,

was a vigorous participant in MCSWLfs can"lpaign .. WETA and MCSWL

reported $240 of personal services by Ms» Trenk for filming MCS~~

TV ads as an in-kind contribution to MCS¥4"L ~ However, lolETA and

MCS~1L did not report any other MCS~~-related services by Ms~ Trenk

during- the campaign. She was a regular attendee at MCSWL steering

committee -meet.ings I wrote WETA press relea.ses involving MCSWL­

financed activities, appeared on radio talk shows as an opponent of

1-122 and helped coordinate MCS~1LJs uallied groupn activities. Ks ..

Trank had numerous meetings with Tom Daubert and .MCSWL staff to

discuss everything from draft ca-mpaign brochures to focus groups«
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Neither MCSWL nor WBTA reported these

contributions by Ms. Trenk.

in-kind

MCSWL did properly report expenditures for certain activities

that were represented to be WETA activities. Althou9h WETA issued

press releases indicating that Dr. Marvin Goldman's appearance at

WETAtS September 5, 1996 annual convention was sponsored by WETA 1

Dr. Goldmanfs appearance was actually paid for by MCSWL. MCS1>lI,.

tbuely and accurately reported the payments for Dr. Gol&nan f s

appearance at the 1996 weTA convention. However t neither l>1CSWL nor

WETA timely or accurately reported any services provided by Ms.

Trenk in writing the press releases.

WEFR f S interrelationship and interaction with MCS1.;L was also

extensive. The pr imary WEfR issue is whether any of WEFR J s

resource education efforts in 1996 constituted political committee

activity or whether the organizational communication exemptions

apply" This determination requires a careful examination of the

facts.

WEFR f S primary purpose is resource education. The actions of

the 1995 Le.gislaturespurred WEFR and WETA into producing issue

papers explaining- why the 1995 water quality law revisions were

necessary and justified. Some WEPR issue papers were produced as

legitimate resource education tools befc<re 1-122 became the

overriding issue. Issue Papers 2 and 3 {~t.Montanats Water Quality

Laws Fully Protect Water Useau and UWater Law Changes Oontt Harm

Public Health 't} were prepared before MCSWL was formally organized

and before the language of 1-122 had been approved.
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summary of Facts 149 1 151 1 152 1 165, 166 1 167, 168, 169, 170 and

171 indicate that other HEFR documents were prepared to influence

the 1-122 election. .. t < ~..!..n par .lCU lar f there was extensive

coordination and consultation bet'~een WEFR and MCSWL about the

.mixing zone issue paper and the arsenic brochure.

Peggy Trenk was an active participant in the MCSWL campaign.

She was also theed i tor of WEFR ~ s issue papers and the arsenic

brochure.

Tom Daubert, MCSWL f S Communications Director, served as WEFR *s

Treasurer in 1995-96 and became its President in 1996. Mr. Daubert

reviewed and edited the mixing zone issue paper..~tr. Daubert

hilled MCSWL fer performing these services and MCSWL paid him.

Peggy Trenk sent Mr. Daubert a draft of this mixing zone paper
. .
soliciting his thoughts seven weeks before the paper was published.

Mr. Daubert discussed WEFR ~s mixing zone paper with Jerry Anderson

on April 24 1 1996.

Eric Williams was paid by Pegasus Gold Corporation, one of

MCSWL's biggest contributors, to write the arsenic brochure. Mr.

Williams' work on the arsenic brochure was not reported as an in-

kind contribution to MCSWL by either Pegasus Gold or MCS~'L. Tom.

Daubert reviewe.d. and edited the arsenic brochure. MCSWL paid Mr.

Daubert to perform these services.

On May 15 1 1996, three weeks before WEFR1s mixing zone paper

was printed and copied, John Fitzpatrick asked W.EFR~s permission to

use the mixing zone paper in MCSWL*s campaign. Pegasus Gold paid

to have 10 1 000 copies of the mixing zone paper printed. Copying
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was completed on June 7, 1996. Pegasus Gold took 9/500 copies for

use in the 1-122 campaign and left 500 copies for use by WETA. The

timing of these actions sUbstantiates that HCSWL knew the :mixing

zone paper was a ',taluable campaign document before it was printed.

Similar facts exist tor the arsenic brochure~ One of MCSWLls

media conSUltants, Fifth Avenue Advertising, designed and printed

the arsenic brochure. Fifth Avenue billed WEFR for 10,000 copies

of the arsenic brochure on June lOt 1996. WEFR.t in turn I billed

pegasus Gold for Fifth Avenuets design and copying costs on June

14, 1996. Pegasus took 9,500 copies of the arsenic brochure for

use in the MCSWL campaign and left 500 copies for flETA. This

action confirms that MCSWL knew the arsenic brochure was a valuable

cam.paign document before it was printed.

My conclusion that WBFRls arsenic brochure was designed to be

an MCSWL campaign document also arises out of the dasign of the

brochure itself ~ Unlike: the other three water quality issue

papers/the arsenic brochure was not printect on l<lEFR letterhead t

designated as an 'tissue paperu or assigned a number. The arsenic

brochure was a campaign-style brochure, complete with full color

pri.nting and photographs.

Mixing zones and arsenic were major issues throughout the 1­

122 campaign. HCS~1:" paid Marvin Goldman $1,500 per day to lobby

Governor Racicot and address the WE1'A convention on arsenic risk

factors,. MCSWLts polling and focus group analysis emphasized the

importance of educating the public about Montanats existing water

quaIlty regulations ~ Mixing zones are the key component of
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Montanafs regulations. The same polling and focus group analysis

stressed that the uarsenic n issue was being successfully used by

brochure 'were designed and writ.ten to become important elements of

MCSh~'s 1-122 campaign.

The final reason f,;:,r concluding that WEFRts :mixing lone issue

paper and arsenic brochure were campaign documents 1ies in the

distribution of the documents by WEFR. WEFR did not limit. its

distribution of the 500 copies it retained to WEFRjWETA members.

The documents were distributed unsolicited to legislators! other

associations and other interested persons. Such unsolicited

distribution to non:members falls outside of the organizational

communicetion exemptions.

There is insuff icient evidence of consultation and

coordination between WEFR and MCSWL to conclude that any other 1996

WEF'.R communications or activ i ties should have been reported as in-

kind contributions to MCSWL.

WEFR states that it spent $6!498~38 on water quality-related

pUhlications in 1996. Most of this amount should have been

reported as an in-kind contribution to MCSWL. Time spent by Peggy

Trenk editing and/or working on the mixing zone issue paper and the

arsenic brochure should have been reported as an in-kind

contribution to MCSWL~

MCSWL failed to report the in-kind contribution by WEFR

described in the preceding para.graph. MCSWL and Pegasus Gold did

properly report the copying a.nd printing costs incurred by Pegasus
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Gold for the three HEFR issue papers used by MCSWL in the 1-122

campaign~

Lt.IE REALTORS

The Real tors coordinated and consulted with MCSWL in preparing

communications to the. Realtors·membership~ The Realtors·

newsletters and UMontana TodayU mailing expressly advocated the

defeat of 1-122. However, there is no evidence that the Realtors·

:membership communications about 1-122 were distributed unsolicited

to anyone but its members~ In the absence of evidence that the

Realtors! 1-122 communications were distributed to nonmembers ... the

organizational communication exemptions apply and. the Realtors are

not required to report the cost of such communications.

A Realtot'st staff member attended the August 19, 1996 MCSWL

steering committee meeting for uallied. groups. tl The value of the

Realtors' staff time spent attending the MCSWL Steering Committee

meeting should have been reported as an in-kind contribution by

both MCSWL and the Realtors~

The Realtors received two FAXes from MCSWL. The FAXes were

used to write newsletter articles opposing 1-122 1 but the Realtors'

newsletters were only distributed to members ~ Absent evidence that

the Realtors used the MCS~~ FAXes ror !-122 activities other than

cOMunicating with the Realtors· membershipt this activity does not

constitute an in-kind contrihution to MCSWL.

SCEQM

sections 13-:n-201 and 207 f MeAt rerr.1ire a political committee

to file a statement of organization within five days aftl~r making



an e:"'Penditure. SCEQM was sending letters to Governor Racicot

about 1-122 in June ana July, 1996 and issuing press releases as

early as AUT~st 1S t 1996. These documents were printed on SCEQM

letterhead. SCEQ1<i 1 s stateme:nt of organization is dated August 29,

1996 but it was not fAXed to the Commissioner I s office until

September 30 t 1996 (the original was filed on October 7 I 199£).

SCEQM violat.ed sections 13-37-201 and 207 2 HCA, by failing to

tim.ely file a statement of organization.

SCEQM correctly states that it was consulting with the

Commissioner's office during the su~~er of 1996 about its

obligations to register as a poli tical cOIr~ittee. Based on

representations made by SCEQM about the independent nature of its

1--122 activities, SCEQM first registered as a PAC and Ultimately

reclassified itself asa ballot issue committee. !t is now

apparent that SCEQM was not acting independently of MCSWL and that

SCEQM was coordinating and consulting with MCSWL throughout its

involvement in the 1'-122 campaign. SCEQM should have registered as

a principal campaign cow~ittee as early as June of 1996. SCEQM

should have filed its first C-6 report in July of 1996,. SCEQM

failed to timely report its contr ibutions and expenditures in

opposition to 1-122.

SCEQM failed to timely and accurately report at least

$4,352.35 of in-kind oontributions made by its individual members

(Summary of Facts 66 and 67),. It . is likely that the amount of

unreported in-kind services is understated.

The following businesses and/or corporations failed to timely
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and accurately report in-kind contributions to SCEQM as set forth

in summary of Fact 66:

Times Ltd.! Bozeman (Terry Mudder)
:HSE 1 Butte
MSE-HKM j Billings
Energy Labcratories J Billings
Hydrometries, Helena
Schafer and Associates, Bozeman
Maxim Technologies J Missoula
Unifield Engineering! Billings

QST Environmental denied that. it was aware that one of its

employees was involved in SCEQM activities. QSTfs employee j Joseph

Griffin, reported that he was not compensated by QST for his time

spent on SCEQM activities. ~tr. Griffin did use QSTfs FAX 'machine

for SCEQM-related work and estimates that the FAX charges were less

than $20. V.r. Griffints use of QST's FAX machine should have been

reported by Mr. Griffin and .SCEQM as an in-kind conti" ibution to

SCEQM« Neither Mr.. Griffin nor SCEQM timely and accurat,ely

reported the value of this $20 in-kind contribution. Mr. Griffin

and SCEQM are not obligated to report the value of Mr. Griffints

time because it falls under the volunteer exception of Section 13-

1-101 (6J (b) (i), MCA.

Terry Mudder,· one of the co-owners of Times Limited of

Bozeman" indicated that he 'tvolunteered!* personal time to SCEQM«

Mr. M'Udder acknowledges that he attended several SCEQM steering

Committee meetings and made several ,local calls on behalf of SCEQM.

Mr~ Mudder also confirmed that he wrote a eheck for $35.00 to the

Montana Newspaper Association on behalf of SCEQM~ SCEQM used the

Associati.on to distribute its press releases~ Absent evidence that

Mr. Mudder received compensation from his business or a client for
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SCEQM-related services t the volunteer time spent by Mr. Mudder is

not reportable under Section 13-1-101(oj(b)(iJI MeA. Mr. Mudder

and SCE(~M w<ere obligated to report the $35 SCEQM-related

expenditure to the Montana Ne'wspaper Association. Neither SCEQM

nor Times Limited timely and accurately reported the $35 monetary

contribution made by Times LimitedandJor Terry Mudder.

The services provided by Morrison-Maieria to Pegasus Gold and

MCSWL require an analysis of ARM 44.10.321(2}. This rule governs

the provision of services to a candidate or a political committee

~Jwithout oharge or at a charge Which is less than fair market value

n 'I'his rule was adopted to deal with situations where a

business provides a servioe to a oandidate or political coxmnittee

at reduced rates. For example, a catering business which caters a

political committee$g fund-raising dinner and charges half its

going rate is :making an in-kind contribution in the am.ount of the

sot reduced rate~ An art gallery or sportsequip1llent store that

donates merchandise to a political co:m:mittee raffle is making an

in-kind contribution equal to the value of the merchandise donated.

A law firm or accounting firm that donates services to a political

committee is making an in-kind contribution in the amount of the

donated services. The purpose of the rule is to nlevel the

reporting field~ when it comes to fully disclosing campaign

contributions and expenditures. ARM 44 .. HL 321 (2) recognizes the

unfairness of requiring a political committee with SUfficient

monetary contributions to report that it paid $100,000 to its law

firm wbile the opposing political committee reports nothing if a
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law firm donates $100,000 of legal services.

Morrison-Maierle prepared municipal discharge data for

Montanats major cities and provided the data to both Pegasus Gold

and MCSWL. Although Pegasus Gold denied that the information was

actually used in the 1-122 campaign, the information was clearly

prepared for possible campaign use. The municipal discharge data

was submitted directly to Jerry Anderson. Morrison-Maierle is an

environmental oonsulting f in and the ser'",~ices provided had value

to Pegasus Gold and J.fCSWL even though the services were apparently

donated by Morrison-Maierle. MCSWL should have reported the value

of Morrison-Maierle's services as an in-kind contribution by

Pegasus Gold. Pegasus Gold also had an obligation to report the

fair market value of Morrison-Maierlefs services as an in-kind

contribution to MCSWL.

It must be noted that the services provided by Morrison­

Maierle were provided early in the 1-122 campaign (February of

.1996). Although the first prinoipal cQnuuittee reports were not due

until March lOt 1996 1 the initial MCSWL report had to include.

ft ~ •• all contributions reoeived or expenditures made.« •prior to the

time that a person becamea •• "political committeeU (Section 13-37­

228(1) I MCA). MCSWL*s initial C-6 report should have included

Morrison-Maierie ts in~}dnd contribution.

The final SCEQ}>f issue to be addressed is whether MCS~~ should

have reported SCEQMfs expenditures as an in-kind contribution. The

answer is ~*yes. If Despite repeated representations to the contrary f

there was coordination, collaboration and consultation between
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MCSWL and SCEQM and/or its founding m.embers very early in the I-122

campaign. John Fitzpatric}~ asked MS£ of Butte Uto lead the effort

to educate the publicn ahout 1-122 in February of 1996. Mr.

Fitzpatrickfs employer I Pegasus Gold J was paying SCEQMJs founding

firms to collect information for use in the 1-122 campaign in the

spring of 1996. Eric Williams was working on MCSWL-related

communications as early as February of 1996. The June 26, 1996 FAX

from the: BCSQM Steering Committee was FAXed to the Seven-Up Pete

Joint Venture the same day and sent on to Jerry Anderson the next.

SCEQ1<Ps oorrespondence. with Governor Racicot was being FAXed by

Lisa Kirke! SCEQM te John Fitzpatrick.. Tom Daubert worked with

one of SCEQMfs founding firms, Schafer and Associates# on !-122

issues throughout the summer of 1996.. Any claim that SCEQM was

independently lobbying Governor Racicot or working on municipal

mixing zone issues is not supported by the facts. MCSWL failed to

report these coordinated expenditures by SCEQf-1 as in-kind contributions ..

ti9.lJTANA MINING ASSOCIAIION

If any Montana membership association had a direct vested

interest in the outcome of the 1-122 election, it was the M¥..A. It

is difficult to understand why MCSWL did not report any in-kind

contributions from the IDK..A in light of the extensive coordination t

consultation and interaction between MCSWL and the }>!MA. The MYiA J S

Executive Director, Gary Langley, attended the organizational MCSWL

steering Committee meeting and was intimately involved in MCSWLts

activities.. Fiva MM.A Board members served on MCSWL ~ s Steering

committee in addition to Mr. Langley.. The MV~'s interaction and
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coordination with MCSWL included sponsoring forums opposing I-122/

recruiting supporters to do .MCS~tL radio ads { developing an MCSWL

press kit" providing a list of vendors and suppliers to MCSWL t and

helping MCSWL collect useful economic information about its

members. Neither the MMA ncr MCSWL timely or accurately reported

the value of these in-kind contributions.

The MYJ\ published three articles in its ne\.lsletter expressly

opposing I-122. The MMA is newsletters were distributed to its

members and legislators, Montana ts Congressional delegation and

federal and state mining regulators. Based on this distribution to

nonmembers, the organizational communications exemptions do not

apply. The cost of preparing and distributing the MMAfs

newsletters expressly opposing 1-122 should have been reported as

an in-kind contribution to MCS~~. Neither the MMA nor MCSh"L timely

or accurately reported these in-kind contributions.

The third rwoA issue is whether the Montana Mining Week

advertising was a coordinated expenditure constituting an in-kind

contribution to MCSWL. There is evidence that the Montana Mining

Week began as an educational effort unrelated to 1-122. The

February 15 J 1996 MMA Board meeting minutes indicated that a

newspaper insert would run on April 29 J 1996 and that the Mining

Week celebration would coincide with the MHAfs annual convention in

Butte... However, it is not possible to conclude that the Mining

Week advertising message delivered in late April and early May of

1996 was not. a part. of the coordinated MCSWL strategy in light of

the overwhelming· coordination between MCSHL and the MMA ..
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There is extensive evidence of interlocking membership and

activity between the MCS~'L steering Co:m:mi t tee tthe l>f}f,A Board" 'tJ.'1e

.A.l1.M'Board and the MMA.*s Education Committee {see Summary of Pacts

193 through 19€). one of MCSWL f s chief med ia advisors, Bob HerJ,;el t

w'Tote and developed the MMA Mining Week campaign. Tom Daubert

briefed the MMA Board on MCSWL campaign plans on February 15, 1996.

Jerry Anderson attended the MMA. Boardts April 29 1 1996 meeting and

reported on the 1-122 campaign. Bob Henkel sent Jerry ~~derson

copies of the MMA!s Mining Week advertising on April 24 1 1996.. Hr ..

Henkel's memo advises that the MMA's· neducational advertising is

timely now t as spelled out in .... [MCSWL' s] focus study memo .. tf

MCSWL and MMA should have reported the $35,607.75 spent by the MMA

on Montana Mining Week advertising as an in-kind contribution to

MCSWL"

The final MMA issue is Whether the MMA actually paid for any

portion of MCSWLts polling or focus group work. Even though the

Dan Jones and Associates focus group analysis indicates the work

was performed for the *MAl MCSWL paid for and properly reported

this activity. There is no evidence that the MMA paid any money to

Dan Jones and Associates for the April 1996 focus group work ..

MONTANA TAXPAYERS AS§OCIAXION

The essence of coordinated campaign activity involves t.he

opportunity to review in advance of pUblication or public

distribution copies of advertising scripts, newsletter articles or

other campaign-related messages.. Even it 't.;.~e principal campaign

committee makes no changes in the documents or advertisements
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reviewed I the advance review and/or approval is coordination and

consultation. It is clear that MTA and MCSWL were coordinating and

consulting hefore the May MTA newsletter V,ras publ ished. Dennis

Eurrfs March 28, 1996 ~emorandum to John Fitzpatrick was included

in MCSWLI s 1>.pril 5 t 1996 "Friday Report, only one week after the

memo was written. Mr .. Burr allowed John Fitzpatrick to review the

draft of the May 1996 newsletter before it was pUblished. The

significance of this lies in the fact that only Mr. Fitzpatrick, a

key MCSWL decision-maker and the mining industryts representative

on the MTA Board, got the opportunity to review the draft MTA

newsletter. No other MTA Board members were asked to review the

article. The importance of M.r. Burr t IS conclusions to MCSWL is

reinforced by MCSWLls extensive use of Mr. Burr's quotes and the

newsletter itself throughout the 1:-122 campaign.

Even if there was coordination between MCSWL and MTAo before

the May 1996 MTA newsletter was publi.shed! the second determination

to be made is whether MTA limited distribution of its newsletters

to members. MTA sent its 1996 newsletters to the press, legisla­

tors and other nonprofit associations. Unsolicited distribution of

*TAts newsletters to nonmembers means that the organizational com­

munication exemptions do not apply.. MTA' $ coordinated expenditure

should have been reported as an in-kind contribution to MCSils"L by

both MTA and MCSWL.

MCSWL did properly report the copying costs incurred to make

3 1 500 copies of the MTA t S May 1996 newsletter for distribution

during the 1-122 campaign" MCSWL and MTA failed to report as an
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in-kind contribution the MTA.' s preparation l pUblication and mailing

costs incurred for the May 1996 newsletter.

CONCLUSION

Based. on the preceding Summary of Facts and statement of

Findings ( there is substantial evidence to conclude that the

following entities violated Montana~s campaign finance reporting

and disclosure laws and. that a civil penalty action under Section

13-37-128/ MeA, is warranted:

Montanans for Common Sense Water Laws/Against 1-122;

Archibald Co.;

PrO-Sport Production;

ABARCO;

AFFeo;

Golden Sunlight Mines;

Washington Corporations;

Montana Chamber of Commerce;

Placer Dome, Inc.;

Pegasus Gold Corporation;

Seven-up Pete Joint Venture/McDonald Gold Project;

Montanans for Private Property Rights;

Montana 4 X 4 p~sociation;

Montanans for Multiple Use, Mission Valley Chapter;

ARCO;

Scientists Concerned About Environmental Quality in Montana
(SCEQM);

I



Times Limited/Terry Mudder;

MSE;

MSE-H.KM;

Energy Labs;

Hydrometries;

Schafer & Associates;

Maxim 7'echnologies; .

Unifield Engineering;

Joseph Griffin;

Montana Association of Realtors;

Montana Stockgrowers Association;

Montana TaA'Payers Association;

Western Education for Foundation Resources! Inc. (WEFR);

Western Environmental Trade Association (WETA); and

Montana Mining Association.
~.-/ tn.,

DATED this JC. day of April! 1993.
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