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Complainant Karl Englund, on pehalf of Northern Plains

Resource Council (NPRC), filed a complaint against Montanans for

Common Sense Water Laws/Against I-122 (MCSWL) and four other

entities on May 20, 1997. The Englund complaint alleges that MCSWL
and four entities who opposed I-122 fajled to properly report
certain contributions/expenditures opposing I-122.

Complainant Stan Frasier, on behalf of Montanans for Clean:
Water (MCW), filed a series of three complaints against MCSWL and
numerous affiliated political committees and other entities that
 9pposed I-122. The Frasier compiaints were filed on June 13, June
:%9 and June 20, 1997.
7t. ’/Thé Englund and Frasier complaints contain the following basic
" claims:

CLAIM 1

Complainant Frasier alleges that two law firms (Gough,
Shanahan, Johnson and Waterman of Helena and Poore, Roth and
Robinson of Butte) contributed to MCSWL and failed to file the
proper reports. Complainant Frasier furfher alleges that various
other incidgntal'pclitical committees did not file proper reports

after contributing to MCSWL.




CLAIM 2
Complainant Frasier alleges that numerous incidental.political
committees failed to timely file reports of contributions and
expenditures to MCSWL. Complainant Frasier also alleges that MCSWL
failed to timely report the contributions/expenditures of numerous
incidental political committees.
| CLAIM 3
Complainant Frasier alleges that the MCSWL and various

incidental committees failed to report certain contributions.

Complainant Frasier alleges that in some instances MCSWL listed

contributions from incidental committees that were not separately
reported by the incidental committees and vice versa.
Cc M4

Complainants Englund and Frasier allege that various
organizations/groups contributed to MCSWL but did not file as
political committees or timely and accurately disclose the amount
and nature of their contributions. Complainants Englund and
Frasier allege that the following organizations were political
committees and failed to file appropriate reports: Scientists
Concerned About Environmental Quality in Montana (SCEQM), Montana
Association of  Realtors (Realtors), Montana Stockgrowers
Association . (MSGA), Montana Taxpayers Association (MTA), the
Western Education Foundation for Resources (WEFR), the Gold
Institute and the Montana Mining Association (MMA). Complainants
further contend that MCSWL did nqt timely and accurately report

contributions made by these organizations/groups.
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INTRODUCTION AND BACKGROUND

The Englund and Frasier complaints center on two main issues:
what comprises a political committee and when must a political
committee report contributions and expenditures? Section 13-1-
101(18), MCA, defines a "political committee" as follows:

"political committee"” means a combination of
two or more individuals or a person other than
an individual who makes a contribution or
expenditure:

(a) to support or oppose a candidate or a
committee organized to support or oppose a
candidate or a petition for nomination; or
(b) to support or oppose a ballot issue or a
committee organized to support or oppose a
ballot issue; or

(c) as an earmarked contribution.

There are three types of political committees defined by
administrative rule. The definitions of "principal," "independent"
and "incidental" committees (ARM 44.10.327(2)) in effect during the
1996 election read as follows:

(a) A principal campaign committee is a
committee which is specifically organized to
support or oppose a particular candidate or
issue.

(b) An independent committee is a committee
which is not specifically organized to support
or oppose any particular candidate or issue
but one which is organized for the primary
purpose of supporting or opposing various
candidates and/or issues over a continuing
period of time. For example, political party
committees are independent committees.

(c) An incidental committee is an independent
committee which is not organized or maintained
for the primary purpose of influencing
elections but which may incidentally become a
political committee by reason of making a
contribution or expenditure to support or
oppose a candidate and/or issue. For example,
a business firm or a partnership which makes

an expenditure to support or oppose an issue

is an incidental committee.



The reporting requirements vary for each type of political
committee. Statutes and administrative rules specify-the process
and procedures for reporting. The Commissioner creates the
réporting forms and provides technical assistance to those involved
in the process. "Principal" committees like MCSWL and MCW file
contribution/expenditure reports on a C-6 form. "Incidental"
committees file contribution/expenditure reports on a C-4 form.

It is necessary at this point to discuss the recent history of
incidental political committee reporting during the I-122 campaign.
Incidental committees by definition and practice are not political
eptities organized for the primary purpose of influencing
elections. A business, association or corporation generally
becomes an incidental committee by making a contribution to support
or oppose a ballot issue. The Commissioner's office usually
becomes aware of the contribution when the ballot issue committee
(the "principal" campaign committee) reports the contribution.
Historically, the Commissioner's office then notifies the business,
association or corporation that it has become an incidental
committee and must file a separate C-4 report listing (confirming)
its contributions/expenditures to the principal ballot issue
committee.

After the November 1994 election, this Commissioner determined
that separate C-4 reporting by an incidental committee after the
principal campaign committee had already reported the contribution
or expenditure was redundant and unnecessary. This Commissioner

proposed a repeal of the incidental political committee reporting



rule (ARM 44.10.411) in March of 1996. During this period,
incidental committees were not required by the Commissioner to
report contributions or expenditures and most of the incidental
committees supporting MCSWL and MCW did not file C~4 reports.

Based on comments received at the August 29, 1996 public
-hearing, the incidental committee reporting rule (ARM 44.10.411)
wvas not repealed. Instead, an "interim policy" was adopted which
consisted of sending notice of C-4 reporting requirements and
reporting forms to businesses, corporations and associations that
met the definition of an incidental committee. The interim policy
was implemented in mid-September of 1996 and required incidental
committees to file C-4 reports within five (5) days after receiving
notice from the Commissioner (the interim policy was similar to the
policy applied to the November 1994 and previous elections).
Notices were sent to those incidental committees included in the
Septembgr 1996 C-6 reports filed by MCW and MCSWL.

Virtually all of the incidental committees supporting MCSWL
and MCW did not file C-4 reports until after the interim policy was
implemented in mid-September of 1996. The initial C-4 reports
filed by some of MCSWL's and MCW's incidenﬁal committees included
contributions/expenditures made by the incidental committees from
. the beginning of the I-122 campaign. However, the Commissioner's
office did not require incidental committees filing initial c-4
reports in Septeﬁber of 1996 to include contributions made in
previous reporting periods.

Complainant Frasier correctly asserts that Section 13-37-
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226(5) (a) (b), MCA, requires an incidental committee to file reports
twelve days before and twenty days after an election in which the
incidental committee makes a contribution or - expenditure.
Incidental committees who made contributions or expenditures during
the I-122 campaign were required to file C-4 reports on October 24,
1996 for contributions or expenditurés made through October 19,
1996. Even though the Commissioner's office did not waive this
statutory reporting deadline for incidental committees partici-
pating in the November 1996 election, the Commissioner's interim
policy and the Commissioner's compliance efforts after mid-
September of 1996 focused on the filing of C-4 reports within five
days after receipt of notice from the Commissioner and not on the
statutory reporting deadline under Section 13-37-226(5) (a) (b), MCA.

The preceding events illustrate the confusion that existed
about incidental committee reporting requirements during the I-122
campaign. This Commissioner has previously acknowledged his
responsibility for creating much of that confusion (see, e.g., page
15 of the Commissioner's April 29, 1997 decision In the Matter of
the Complaint Against Montanans for Clean Water, Northern Plains
Resource Council and Public Education for Water Quality Project
hereinafter "MCW/PEWQ Decision"). When MCW and MCSWL began filing
complaints against each other, this Commissioner was advised by
legal counsel that the September 1996 interim policy was
unenforceable because it had not been adopted as a rule under the
Montana Administrative Procedure Act. Accordingly, violations

involving an incidental committee's failure to file a C-4 report
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within five (5) days after receiving notice from the Commissioner
or for failing to timely report contributions/expenditures made
before mid-September of 1996 have not been pursued.

The controlling principle applied to this investigation and
all previous I-122 complaint investigations is whether the public
Iwas timely and accurately advised of contributions and expenditures
made to support or oppose I-122. Whatever cqnfusion may have
existed about when an incidental committee had to file a C-4
report, the principal I-122 committees, MCSWL and MCW, had a
continuing and unambiguous obligation to timely and accurately
report all contributions and expenditures. The I-122 campaign
convinced this Commissioner that incidental political committee (C-
4) reporting is an essential component of Montana's campaign
finance and reporting laws. However, the severity of incidental
committee reporting violations iﬁ this matter and previous I-122
investigations must be judged by the specific facts and whether the
public was timely and accurately apprised of the contribution or
expenditure. If the principal campaign committee timely and
accuratel'y report'ed a contribution or expenditure made by an "
incidental committee, then the public has been timely and
accurately apprised of the incidental committee's involvement. If
the incidental committee subsequently violates C-4 reporting
requirements, the principal committee's timely and accurate
reporting of the incidental committee's contribution may be a
mitigating factor in determining whether to pursue a civil penalty

action against the incidental committee.
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It must be noted that this Commissioner has taken steps to
eliminate any possible confusion about future incidental political
committee reporting requirements. Comprehensive new rules imposing
precise reporting requirements on incidental committees were
adopted on September 12, 1997.
SUMMARY OF FACTS

1. MCW and MCSWL represented opposing interests in the

November 1996 election on I-122. MCW was a principal campaign

committee for the proponents of I-122 while MCSWL was a principal
campaign committee for the opponents of the initiative. 1I-122 did
not pass.

Montanans For Common Sense

Water lLaws, Organization

and Strate

MCSWL was run by a seventeen member Steering Committee

comprised of the following:

Jeromé Anderson
Campaign Director

Frank Crowley
Helena Attorney
representing ASARCO

Tammy Johnson
Consultant for Golden
Sunlight Mines/MSCWL
Field Representative

David Owen
Montana Chamber of Commerce

Mike Schern

Seven-Up Pete Joint
Venture/McDonald Gold
Project

Don Wilson :
Golden Sunlight Mines
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Tom Daubert
Communications Director

John Fifzpatrick
Pegasus Gold Corporation

Gary Langley
Montana Mining Association

Russ Ritter
Washington Corporations

Peggy Trenk
WETA
Rick Dale

Golden Sunlight Mines



Dave Young Mark Cole

ASARCO Dick Irvin, Inc.
- Jim Liebetrau Joe Danni
AFFCO Placer Dome, Inc.

Anaconda, Montana

Jim Chiotti
Montana Tunnels Mine

3. MCSWL's Steering Committee first met in February of
1996. Meetings were held at least once a month throughouﬁ the I-
122 campaign, but the Steering Committee met twice a month in July
and August and four times in September of 1996. Steering Committee
meetings often lasted at least half a day. MCSWL also attempted to
hold weekly telephone conferences with some or all Steering
Committee members beginning in July of 1996. MCSWL did not keep
minutes of Steering Committee meetings or the weekly telephone
conferences.

4. The following individuals were the key players in
MCSWL's campaign decision-making:

A. Jerome Anderson, MCSWL's Campaign Directof, was
involved in every facet of the MCSWL campaign. Mr. Anderson also
served as one of MCSWL's public spokesmen in press releases and
public forums on I-122. MCSWL paid Mr. Anderson $49,215 for his
services during the I-122 campaign.

B. 'Tom Daubert, MCSWL's Communications Director, was
responsible for writing most of MCSWL's communications.  Mr.
Daubert wrote, edited or was involved in the preparation of MCSWL's
brochures, press releases, letters to the editors, editorial

responses, I-122 fact sheets, newspaper, radio and television ads,
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press kits and general campaign communications. Mr. Daubert also
represented MCSWL at several public forums and debates on I-122.
MCSWL's press releases were issued by Mr. Daubert. MCSWL paid Mr.
Daubert $111,798.98 for his services during the I-122 campaign.

C. John Fitzpatrick, Government Affairs Director for
~ Pegasus Gold Corporation, was an integral part of the MCSWL
strategy team. Mr. Fitzpatrick hired the consultants and collected
much of the technical information used by MCSWL to oppose I-122.
Mr. Fitzpatrick also appeared in numerous public debates as an
opponent of I-122. One of Mr. Fitzpatrick's employees, Kay Baker,
did the scheduling for MCSWL's staff.

D. Bob Henkel of Sage Advertising was one of MCSWL's
media consultants. Mr. Henkel was involved in developing and
implementing MCSWL's strategy. Sage Advertising was primarily
responsible for preparihg MCSWL's brochures and print advertising.
MCSWL made total payments of $555,181.59 to Sage Advertising during
the I-122 campaign. Included in this amount were payments for the
purchase of media advertising and payments to Woodward and McDowell
(see Summary of Fact 4 (F)).

E. Bob Hoene of Fifth Avenue Advertising was another
MCSWL media advisor. Mr. Hoene was involved in developing and
implementing MCSWL's strategy. Fifth Avenue was primarily
responsible for MCSWL's television and radio advertising. MCSWL
made total payments of $786,936.20 to Fifth Avenue Advertising
during the I-122 campaigh. Included in this amount were payments

for the purchase of media advertising and payments to Woodward and
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McDowell (see Summary of Fact 4 (F)).
| F. Dick Woodward and Bill Hunter of -Woodward &

McDowell, a California media consulting firm, provided research,
polling and survey analysis services to MCSWL. All work done by
Woodward & McDowell was billed through Sage and Fifth Avenue.
MCSWL paid Woodward & McDowell $389,249.59 for its work on the I-
122 campaign.

5. Other individuals who played significant roles in
MCSWL's campaign included:

A. Eric Williams of Titan Environmental Corporation.'
Mr. Williams was responsible for reducing technical and scientific
information about I-122 to understandable terms. Mr. Williams
wrote, edited or reviewed much of the material produced by the
MCSWL campaign. Mr. Williams was also a member of SCEQM and edited
and/or reviewed the public documents produced by SCEQM.

B. MCSWL's Regional Campaign Staff, which was comprised
of Tammy Johnson (Golden Sunlight Mines), Kathleen Benedetto
(Western Resource Associates, Inc.), Nita Periman (Beal Mountain
Mine), Peg Wagner (Montana Resource Providers Coalition), Bob
Williams (Hobson, Montana), and Tryg Williams (Missoula, Montana).

6. MCSWL actively solicited individuals, businesses,
membérship organizations and other groups to oppose I-122. Jerry
Anderson's application to be MCSWL's Campaign Director emphasized
the need to immediately contact and "sign on organizations and
groups we believe should be supporting our effofts against the

initiative." The early months of MCSWL's campaign emphasized
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contacts with membership associations and other groups to determine
meeting dates, schedules and endorsement processes. MCSWL devoted
considerable resources to obtaining support from membershir
organizations and busineéses. MCSWL kept a weekly running tally of
the membership associations, local governments, businesses and
agricultural groups that opposed I-122. MCSWL's "Time and E-ents
Schedulé" targeted September 3, 1996 as the date on which a major
effort could be made to include campaign materials in newsletters.

7. MCSWL's polling and focus group analysis in April of
1996 became the basis for MCSWL's campaign. Major polling and
focus group conclusions were:

A. Developing a broad based coalition of farmers,
ranchers, common Montana folks, state environmental departments and
local ambassadors was essential to defeating I-122.

B. The public néeded to be educated about existing
water quality laws befqre arquments about the fairness of I-122
~could be convincing. Special emphasis was to be placed on
describing the stringency of existing water quality standards and
requlations.

C. Credible arguments against I-122 had to be made by
third parties, not the mining industry. Technical arguments had to
be made by technical experts -- water experts, hydrogeologists,
toxicologists and geologists. |

D. Economic arguments; such aé knowing that I-122 would
curtail existing mines or eliminate new mines, and the tax and
fiscal impacts of the initiative, had a significant impact on the

voters.
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E. Governor Racicot's opposition to I-122 would have a
significant impact on the voters.

8. MCSWL prepared a "Friday Report" summarizing campaign
activities, issues and upcoming events each week. The reports also
included copies of I-122 news articles for the week. The Friday
Reports were written by Bob Henkel of Sage Advertising based on
input from MCSWL's campaign staff. The Friday Reports were
distributed to a composite list of individuals and organizations,
including the following organizations and individuals referenced in
this decision:

A. Jim Peterson, :
Montana Stockgrowers Association;

B. Dennis Burr,
Montana Taxpayers Association;

C. Gary Langley,
Montana Mining Association;

D. Sandy Stash,
ARCO; and

E. All of the individuals referenced in Summary of

Facts 2, 4, and 5 of this decision.
9. All of the individuals listed in Summary of Facts 4 and

5 were paid by MCSWL for MCSWL-related work, except as follows:
| A. John Fitzpatrick was an employee of Pegasus Gold
Corporation and was paid by Pegasus for his work on I-122
activities. '

B. Tammy Johnson was paid bbth‘by MCSWL and Golden

Sunlight Mines for work on I-122 activities.
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C. Eric Williams, through his employer, Titan
Environmental, was paid for his work on MCSWL activities by Pegasus
Gold Corpofation.

CLATIM 1

10. The law firm of Gough, Shanahan, Johnson and Waterman
made a cash contribution of $750 to MCSWL on May 17, 1936. This
contribution was timely reported by MCSWL on its June 10; 1996 C-6
report.

11. The law firm of Poore, Roth and Robinson made a cash
contribution of $500 to MCSWL on May 2, 1996. This contribution
was timely reported by MCSWL on its May 10, 1996 C-6 report.

12. Neither law firm received a notice from the Commissioner
of Political Practices to file a C-4'report.

13. Neither law firm filed appropriate C-4 reports until
the initial complaint in this matter was filed on June 13, 1997.
Gough, Shanahan and Johnson filed a C-4 report on June 13, 1997.
Poore, Roth and Robinson filed its C-4 report on June 25, 1997.

CLAIM 2

14. Archibald Co. contributed $100 to MCSWL on September 11,
1996. This contribution was timely reported by MCSWL on its
October 21, 1996 C-6 report. The Commissioner sent a notice of
requirement to file a C-4 form to Archibald Co. on October 24,
1996. The Commissioner sent two additional notices to Archibald
Co. on December 18, 1996 and on February 26, 1997. To date, the
Commissioner has not received a C-4 report from Archibald Co.

15. Archibald Co. resbonded to a May 10, 1996 request from
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Mark Cole on behalf of MCSWL and MMA for business-related economic
information (e.g., number of jobs, taxes paid, etc.). Archibald
Co. sent a letter to Jerry Anderson of MCSWL for use in MCSWL;s
campaign. Neither Archibald Co. nor MCSWL reported this in-kind
contribution by Archibald Co.

16. Pro-Sport Productions contributed $5 to MCSWL on

November 26, 1996, thereby becoming an incidental committee. MCSWL

timely reported this contribution on its March 10, 1997 C-6 report.
Pro-Sport Productions was sent a notice to file a C-4 report on
March 10, 1997. To date, Pro-Sport Productions has not filed a C-4
report with the Commissioner.
17. A total of 57 incidental committees who contributed to
MCSWL and received notice from the Commissioner did not file C-4
reports within five (5) days after receiving notice. Except for
Archibald Co. and Pro-Sport Productions, the other 55 incidental
committees eventually filed C-4 reports. MCSWL timely reported all
of the incidental committee contributions by these 57 incidental
committees, |
'18. Four of the 57 incidental committees that made
contributions to MCSWL on or before October 24, 1996 did not file
C~4 reports on or before the October 24, 1996 deadline established
under Section 13-37-226(5)(a)(b), MCA. However, MCSWL timely
reported the contributions made by these incidental committees
before the October 24, 1996 deadline.
19. Golden Sunlight Mines (Golden Sunlight) made a series of
in-kind contributions to MCSWL during the I-122 campaign, including

a $3,000 in-kind contribution in March of 1996. MCSWL failed to
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 contributions on its October 26, 1996 C-6 report.

report this $3,000 in-kind contribution on its April 10, 1996 C-6
report. MCSWL ultimately reconciled the in-kind contributions made
by Golden Sunlight on MCSWL's October 21, 1996 C-6 report (MCSWL
overstated Golden Sunlight's in-kind contributions by $3,000 in
MCSWL's October 21, 1996 report).

20. MCSWL overstated the in-kind contributions made by
Golden Sunlight by $9,160.23 in MCSWL's October 26, 1996 C-6
report. A comparison of MCSWL's C-6 reports and Golden Sunlight's
C-4 reports for tﬁe period of March 1996 through March 5, 1997

indicates that both committees reported total in-kind contributions
by Golden Sunlight of $42,347.32.

21. Golden Sunlight was notified by the Commissioner that it

was obligated to file a C-4 report on September 13, 1996. The
Commissioner sent a second notice to Golden Sunlight on October 24,

1996. Golden.Sunlight did not file a C-4 report until November 6,
1996.

-22. Seven-Up Pete Joint Venture/McDonald Gold Project

(hereinafter collectively referred to as "Seven~Up Pete") made in-
kind contributions of $24,470.21 to MCSWL in September and October’

of 1996. These in-kind contributions were reported by Seven-Up

Pete on its October 31, 1996 C-4 report. MCSWL reported these

Seven~Up Pete
apparently reported most of its October 31, 1996 C~4 contributions

again on its November 25, 1996 C-4 report. Specifically, the in-
kind contribution of $22,286.20 made by Seven-Up Pete for the
October 17 through 26, 1996 period is identical to the in-kind

contribution reported on the November 25, 1996 C-4 report. The two
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C-4 reports contain identical expenditure amounts for postage
($3,646.01) and printing ($9,520.00).

23, MCSWL reported a $1,215 in-kind contribution from
ASARCO, Troy Unit, on November 10, 1996. ASARCO filed a C~4 report
on January 8, 1997. This in-kind contribution involved services
provided by Frank Crowley in representing MCSWL at I-122 debates in
Missoula and Billings. Mr. Crowley also served as one of two
ASARCO representatives on MCSWL's Steering Committee. ASARCO's C-4
report does not include an amount for services provided by Mr.
Crowley and its other representative, Dave Young, in attending
MCSWIL, Steering Committee Meetings. A third ASARCO employee, Doug
Parker, began attending Steering Committee meetings in early
September of 1996. Mr. Young asserts that he attended few MCSWL
Steering Committee meetings and that Mr. Crowley was primarily
responsible for representing ASARCO at Steering Committee meetings.
There is evidence that Mr. Crowley, Mr. Young and Mr. Parker also
provided other services to MCSWL on behalf of ASARCO. Those
services were not included in ASARCO's C-4 report.

24. The Washington Corporations filedva C-4 report on March
12, 1998 concerning services provided by Russ Ritter in attending
MCSWL Steering Committee meetings. The report includes six hours
of time spent by Mr. Ritter attending six Mcswt Steering Committee
meetings on May 12, May 21, September 18, October 9, October 18 and
October 29, 1996. The amount reported for Mr. Ritter's services is
$128.64. The amount reported does not include reimbursement for

travel expenses or other costs. There is also evidence that Mr.
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Ritter attended other MCSWL Steering Committee meetings not
included in the Washington.Corporations' C-4 report. For example,
Mr. Ritter attended MCSWL's organizational meeting in early
February of 1996 and the August 13, 1996 Steering Committee
meeting. Mr. Ritter received notices for all MCSWL Steering
Committee meeting notices, MCSWL press releases and MCSWL's Friday
Reports. |

25. The Montana Chamber of Commerce did not report any in-
xind contributions to MCSWL for services provided by David Owen in
attending MCSWL Steering Committee meetings. Mr. Owen denies that
he had any significant involvement in MCSWL's Steering Committee
meetings. Mr. owen had a meeting with Tom Daubert on March 15,
1996 and attended a focus group meeting on April 17, 1996. On March
28, 1996, Tom Daubert met with Mr. Owen to discuss "H,0 feedback on
...[Mr. Owen's] tour to date." Beginning in April of 1996, Mr.
Owen asserts that he was involved in I-121 and I-125 activities,
not 1I-122. However, this 1is some evidence of Mr. Owen's
involvement in MCSWL activities after April of 1996. Mr. Owen
FAXed John Fitzpatrick a memo on September 25, 1996 confirming that
the Montana Chamber of Commerce had voted to oppose I-122 at its
April 1996 Board meeting. The memo indicates that its members
would be sent an election edition of its bulletin announcing the
Chamber's position. The memo concludes by étating that if "there
are other appropriate acﬁions that should be taken to help defeat
I-122, please do not hesitate to contact me."

26. Pegasus Gold reported total in-kind contributions to
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MCSWL of $217,951.91 for the I-122 campaign. Pegasus Gold reported
at least 20 hours per month of Mr. Fitzpatrick's time as an in-kind
contribution to MCSWL throughout the I-122 campaign. During
September and October 1996, when Mr. Fitzpatrick was involved in I-
122 debates on behalf of MCSWL, Pegasus Gold reported 61 and 82
hours, respectively, of Mr. Fitzpatrick's time as an in-kind
contribution to MCSWL. A total of 321 hours of Mr. Fitzpatrick's
time was reported as an in-kind contribution by Pegasus Gold for
services provided by Mr. Fitzpatrick to MCSWL. Pegasus Gold'also
reported travel reimbursement expenses paid to Mr. Fitzpatrick.

27. Montana Tunnels Mine did noﬁ report any in-kind
contributions ﬁo MCSWL for services provided by Jim Chiotti in
attending MCSWL Steering Committee meetings or for serving as
Treasurer of MCSWL.

28. Placer Dome, Inc., a partner in the Golden Sunlight
Mines project, did not report any in-kind contributions to MCSWL
for services provided by Joe Danni in participating in MCSWL
Steering Committee meetings. There is evidence that Mr. Danni was
also involved in other-MCSWL activities. Golden Sunlight and MCSWL
also did not report any in-kind services to MCSWL by Mr. Danni.

29. AFFCO did not report any in-kind contributions to MCSWL
for services provided by Jim Liebetrau in attending MCSWL Steering
Committee meetings and other services provided by‘Mr. Liebetrau to
MCSWL.

30. Dick Irvin, 1Inc., did not report any in-kind
contributions to MCSWL for services provided by Mark Cole in

attending MCSWL Steering Committee meetings.
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31. Don Wilson was MCSWL's initial Treasurer and an employee
of Golden Sunlight Mines when he served on MCSWL's Steering
Committee. Mr. Wilson believes he attended approximately four
meetings. Golden Sunlight did not report an in-kind contribution
for the services provided by Don Wilson.

32. Golden Sunlight Mines, Inc., reported total in-kind
contributions fo MCSWL of $42,347.82 for the I-122 campaign. This
amount includes the payments to Rick Dale and Tammy Johnson as
described in this paragraph. Mr. Dale and Ms. Johnson represented
Golden Sunlight on the MCSWL Steering Committee. Ms. Johnson was
paid $3,000 per month plus expenses by Golden Sunlight for her work
on MCSWL's campaign. Ms. Johnson also served as a field represen-~
tative for MCSWL and was paid $1,595.95 by MCSWL in April of 1996.
Golden Sunlight also included payments to Ray Lazuk, a Golden
Suﬁlight employee, in its C-4 reports.

33. MCSWL and Seven-Up Pete reported total contributions of

V$542,118.79 to MCSWL by Seven-Up Pete, including $27,154.72 of in-

kind contributions. The in-kind contributions included $13,527.58
of salary and travel expenses for Mike Schern's attendance at MCSWL
steering'Committee meetings and other MCSWL-related services. For
example, Mr. Schern wrote a letter to Governor Racicot on Augqust 7,
1996 responding to the DEQ "Briefing Péper" on I-122. However,

MCSWL did not report any in-kind contributions by Seven-Up Pete

~until October 21, 1996. Seven-Up Pete did not file a C-4 report

showing in-kind contributions until October 31, 1996.

34. MCSWL contracted with Montanans for Private Property
Rights (hereinafter "MPPR"), a Montana non-profit corporatiop, to
use MPPR's mailing list during the I-122 campaign. MCSWL's written
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agreement with MPPR authorized MCSWL to use MPPR's mailing list for
distribution of campaign material during the I-122 campaign. MPPR
did not file a C-4 report.

35. MCSWL contracted with the Montana 4 x 4 Association
(hereinafter "4 x 4 Association"), a Montana non-profit
corporation, to use the 4 x 4 Association's mailing list during the
I-122 campaign. MCSWL's written agreement with the 4 x 4 Associa-
tion authorized MCSWL to use the Association's mailing list for
distribution of campaign material during the I-122 campaign. The
4 x 4 Association did not file a C-4 report.

36. Montanans for Multiple Use, Mission Valley Chapter
(hereinafter "MMU"), provided its mailing list to MCSWL. MCSWL
apparently used MMU's mailing list to distribute its campaign
material. MMU did not file a C-4 report.

37. Dr. Lindsay Norman, Chancellor of Mbntana Tech of the
University of Montana, wrote Jerry Anderson on April 2, 1996. Dr.
Norman, who was serving on the Pegasus Gold Board of Directors in
1996, wrote, in pertinent part, as follows:

Per my promise made last month, I am herewith
providing names of Montana Tech "experts" who
could be approached regarding providing
objective, factual scientific and econonmic
information, testimony or other comments
related to the proposed water initiatives that

. will likely appear on the November ballot. If
you and/or the steering group believe any of
the following Tech people should participate
in the public information effort, please
coordinate all such participation through my
office.

The letter lists ten Montana Tech experts and copies of the letter

were sent to MCSWL's Treasurer and three other MCSWL Steering

Committee members.
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38. Following news media stories and public criticism of Dr.
Lindsay Norman's offer to have Montana Tech independently analyze
I-122, Dr. Norman wrote Jerry Anderson on April 29, 1996 as
follows:

Is it safe to write you? I do so to clarify
the position that I was forced to take for the
college. Although I suspect that you have an
idea of what has happened, 1 want to assure
"you and the other members of the coalition,
that Montana Tech has only made a strategic
retreat from our earlier offer of support.
Individual faculty and staff at Montana Tech
continue to be free to exercise their rights
of citizenship and to speak on issues that
they may have specific knowledge. They will
not be able to state that their views are
those of Montana Tech nor that they are
speaking in any official capacity.

39. ARCO made a $50,000 cash contribution to MCSWL and MCSWL
properly reported ARCO's cash contribution in June of 1996. ARCO
also provided a list of vendors to the MMA and ARCO acknowledges
that the MMA may have shared ARCO's vendor list with MCSWL. Sandy
Stash of ARCO received MCSWL's Friday Reports and either Sandy
Stash or Marci Kerner attended at least two MCSWL Steering
Committee meetings. However, ARCO denies its attendance at MCSWL
Steering Committee meetings was an in-kind contribution. ARCO
asserts that it attended a few MCSWL Steering Committee meetings
for the purpose of monitoring the progress of MCSWL's campaign and
MCSWL's expenditure of ARCO's financial contribution. ARCO's C-~4
report does not include any in-kind contributions to MCSWL and
MCSWL did not report any in-kind contributions from ARCO.

40. MCSWL reported ASARCO's in-kind contribution of $1,215
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in MCSWL's November 10, 1996 report but MCSWL did not report any of
ASARCO's other in-kind contributions described in Summary of Fact
23. MCSWL also reported the in-kind contributions described in
Summary of Facts 17, 18, 20, 22, 26 and 32. MCSWL did not include
in its C-6 reports any of the in-kind contributions described in
Summary of Facts 14, 15, 16, 24, 25, 27, 28, 29, 30, 31, 33, 34,
35, 36, 37 and 39.
CLAIM 3

41. Nine companies who contributed to MCSWL in March, April,
May, June and July of 1996 did not file C-~4 reports (see pages 5
and 6 of Mr. Frasier's June 13, 1997 complaint). These contribu-
tors did not receive letters from the Commissioner under the
interim policy established in mid-September of 1996. MCSWL timely
reported the contributions from these companies on MCSWL's C-6
reports.

42, Seven-Up Pete reported in-kind contributions of
$22,286.20 to MCSWL on its November 25, 1996 C~-4 report. MCSWL did
not report this amount on its C-6 reports because it appears that
Seven-Up Pete double reported in-kind_éontributions of $22,286.20
on its October 31 and November 25, 1996 C-4 reports. An in-kind
contribution of $22,286.20 was not made to MCSWL during the
November 25, 1996 reporting period.

CLATM 4

Scientists Concerned About Environmental
Quality in Montana (SCEQM)

43. SCEQM's statement of organization (Form C-2) on file
with the Commissioner's office is dated August 29, 1996. However,

SCEQM did not FAX its statement of organization to the Commissioner
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until September 30, 1996 and the original statement of organization
was not received by the Commissioner's office until October 7,
1996.

44. SCEQM originally registered as a political action
committee (PAC) but, after consultation with the Commissioner's
office, SCEQM determined that a reclassification of the committee
was necessary. On October 21, 1996 SCEQM requested that it be
reclassified as a principal campaign committee to oppose I-122.
Subsequently, SCEQM filed C-6 reports with the Commissioner.

45. SCEQM's initial membership consisted of approximately 45
individual scientists and engineers who were employed by 28
environmental consulting firms throughout Montané. Many of th-:
environmental consulting firms who employ SCEQM's members do wo:k
for mining companies. However, none of SCEQM's members served on
MCSWL's steering committee. |

46. SCEQM asserfs that it began informally in an effort to
educate the public about the complexities of I-122. SCEQM's
statement of purpose indicates that SCEQM's members "“joined
together to work to evaluate and provide public comment on [I-
122)." Most of the letters, press releases and other documents
produced by SCEQM expressly state that SCEQM opposed I-1z2.

47. During the I-122 campaign, SCEQM prepared letters to the
FGovernor, the press and legislators, press releases, one-page fact
sheets, a mailing to legislative candidates and a newspapef
advertisement opposing I-122. SCEQM wrote its first letter to

Governor Racicot expressing doubts about the technical feasibility
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and economic merit of I-122 on June 19, 1996. SCEQM's initial
letter to the Governor stated that its independent review of I-122
led SCEQM to oppose I-122. SCEQM sent at least three additional
letters to Governor Racicot in July, August and September of 1996
expressing concerns about I-122 and stating that SCEQM opposed I-
122.

48. SCEQM issued a preés release stating its opposition to
I-122 on October 4, 1996. SCEQM's C-6 report for the period ending
October 16, 1996 reported postage and envelope costs of $291.04 for
the press release.

49. SCEQM's C-6 reports do not include any in-kind amount
for services provided by SCEQM's members in preparing press
releases, the letters to Governor Racicot, fact sheets or other
documents distributed by SCEQM.

56. The October 4, 1996 press release issued by SCEQM urges
intereéted persons to contact Terry Grotbo of Maxim Technologies,
Inc., Dr. William Schafer of Schafer and Associates or Karen
Barclay Fagg of MSE-HKM for more information. A work phone number
for each individual was listed in the press release. Eric Williams
of Titan Environmental edited and/or reviewed the press release.

51. SCEQM's one~-page fact sheets on I-122 technical issues
were prepared by SCEQM's individual members. The fact sheets were
used in I-122 debates and made available to the press and any other
person who reﬁuested a copy. The fact sheets included an
appropriate disclaimer.

52. Karen Barclay Fagg served on SCEQM's steering committee
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and was featured in many of MCSWL's commercials and advertisements
opposing I-122. Ms. Fagg did not appear in MCSWL ads-as a member
of SCEQM or as President of MSE-HKM. Ms. Fagg appeared in MCSWL's
ads opposing I-122 as a former Director of the Department of
Natural Resources and Conservation. The MCSWL television ad
featuring Ms. Fagg was shot on a Saturday in Billings, Montana, at
her place of residence. Ms. Fagg was asked to participate in
MCSWL's advertisements by Gary Langley, Executive Diréctor of the
MMA. Ms. Fagg was also featured in MCSWL's brochures opposing I-
122.

53. Both SCEQM and Jerry Anderson repeatedly denied that
there was any coordination between MCSWL and SCEQM until late in
the I-122 campaign. SCEQM insists that it operated independently
of MCSWL in order to provide technical information about I-122 to
the public. Mr. Anderson states that MCSWL contacted SCEQM in the
summer of 1996 to offer assistance in dealing with the media.
SCEQM claims that itAdeclined MCSWL's offer of assistance and
insisted on running ité own I-122 issue campaign.

| 54. John Fitzpatrick of Pegasus Gold Corporation asked one
of SCEQM's members, MSE Technology Applications, inc. ("MSE"), to
"lead the effort to educate the public relative to Initiative I-
122" in February of 1996.. MSE declined Mr. Fitzpatrick's request
because of its involvement with numerous government contracts. MSE
did make a $500 cash contribution to MCSWL on August 20, 1996 and
MCSWL properly reported the contribution. An August 20, 1996

letter accompanying MSE's $500 contribution notes that MSE's
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"subsidiary company, MSE-HKM, is making a financial and in-kind
contribution to the effort to defeat I-122;"

55. Pegasus Gold Corporation paid the following amounts to
members of SCEQM for MCSWL-related services during the period that
SCEQM asserts it was running an independent campaign against I-122:

A. Schafer and Associates, $11,623.83;
B. Hydrometrics, $2,433.80;

C. Energy lLaboratories, $5,786.01; and
D. Titan Environmental, $16,911.44.

56. Eric wWilliams of Titan Environmental worked on MCSWL's
campaign as early as February 1, 1996. Tom Daubert discussed
MCSWL's writing needs with Mr. Williams on February 1 and 9,'1996.
Mr. Williams was reviewing and editing "Op-Ed" and "Your Turn"
pieces with Tom Daubert on February 12, 13, and 15, 1996. Eric
Williams wrote a memorandum to John Fitzpatrick about the I-122
brochure on March 26, 1996. Mr. Williams was primarily responsible
for writing WEFR's arsenic brochure described in Summary of Fact
162 (E).

57. John Fitzpatrick received a draft memorandum from Max
Botz of Hydrometrics on March 28, 1996. The memorandum analyzes
Bruce Farling's I-122 paper prepared for Trout Unlimited. Pegasus
Gold reported $1,210 of Mr. Botz's time in preparing the draft
Hydrometrics memorandum as an in-kind contribution to MCSWL. This
amount is included in the Pegasus Gold payments to Hydrometrics
listed in Summary of Fact 55.

'58. John Fitzpatrick sent MCSWL's field staff copies of
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letters mailed to Governor Racicot by Energy Laboratories and Maxim
Technologies on June 28, 1996. Both letters to Governor Racicot
questioned the feasibility and fairness of I-122. The Energy
Laboratories letter was sent to Governor Racicot on February 2,
1996. Maxim's letter was dated January 23, 1996. Copies of both
letters were sent to the MMA at the time of mailing.

59. Hydrometrics wrote a letter to Tom Daubert concerning
"Review of Facts About the 'Water' Initiative 122" on April 11,
1996. Pegasus Gold reported the work done by Hydrometrics as an
in-kind contribution to MCSWL (see Summary of Fact 55).

60. SCEQM's Steering Committee solicited membership in a FAX
dated June 26, 1996. The SCEQM membership solicitation was FAXed
the same day to Mike Schern of the SevenéUp Pete Joint Venture
(McDonald Gold Project). Mike Schern, a MCSWL Steering Committee
member, FAXed the solicitation to Jerry Anderson the next day (June
27, 1996).

61. An August 17, 1996 memo from John Fitzpatrick to Tom
Daubert and Jerry Anderson included a copy of Governor Racicot's
" August 7, 1996 letter to SCEQM. Lisa Kirk of SCEQM had FAXed
Governor Racicot's reply letter to John Fitzpatrick on August 8,
1996, the same day Ms. Kirk received Governor Racicot's letter.
The remainder of Ms. Kirk's FAX to John Fitzpatrick includes SCEQM
docunments.

‘ ' 62. A September 30, 1996 FAX from Lisa Kirk of SCEQM to Tom
Daubert contains a "Missoula Water Treatment Facility" fact sheet

with data. Also included in the FAX are 10 pages of water analysis
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performed by Energy Laboratories. Mr. Daubert indicates that he
consulted with Lisa Kirk and Schafer and Assoéiates~during the
summer of 1996.

63. In late October of 1996, after SCEQM's fact sheets were
distributed at the I-122 debate sponsored by the Montana State
University Water Center (Dorothy Bradley), MCSWL ultimately agreed
to pay Fifth Avenue Advertising $16,588.75 to publish SCEQM's
newspaper ad. The ad included an appropriate disclaimer indicating
that the advertisement was "Prepared by SCEQM" and paid for by
MCSWL. MCSWL timely and accurately reported its payment for the
SCEQM newspaper ad in MCSWL's October 31, 1996 C-6 report.

64. SCEQM's hewspaper ad was prepared for publication and
placed by Fifth Avenue Advertising, oﬁe of MCSWL's media consulting
firms. SCEQM paid Fifth Avenue Advertising $1,600 for work done on
its advertising (see SCEQM's October 29, 1996 C-6 report).

65. SCEQM filed C-6 reports on October 23, October 29 and
November 25, 1996. These reports show contributions of supplies
totaling $291.04 and cash contributions of $2,950. These three C-6
reports do not include any in-kind contributions for services
provided by SCEQM's members.

66. Twenty-one consulting firms and/or businesses listed as
members or potentiai members of SCEQM deny that they contributed
any personnel services, supplies or use of equipment (e.qg.,
telephone and FAX machines) to SCEQM. The following consulting
firms and/or businesses contributed sefvices, supplies and/or

equipment to SCEQM and in the following amounts:
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QST Environmental, Butte/Joseph Griffin $ 20.00!

A
B. Times Ltd., Bozeman 35.00
c MSE, Butte 2.00
D MSE-HKM, Billings 460.48
E. Energy Labs, Billings 135.00
F. Hydrometrics, Helena 340.12
G. Schafer & Assoc., Bozeman 2,536.48
H. Maxim Technologies, Missoula 614.732
I. Unifield Engineering, Billings 208.54
TOTAL $4,352.35

67. The in-kind contributions to SCEQM of services, supplies
and/or equipment 1listed in the preceding paragraph were not
reported on SCEQM's C-6 reports. The consulting firms and/or
businesses listed in the preceding paragraph did not file C-4
reports reporting the in-kind expenditures on behalf of SCEQM.

68. Titan Environmental of Bozeman, Montana filed C-4
reports indicating that it made $681.90 in contributions to SCEQM.
Two of Titan's employees were individual members of SCEQM. One of
its employees, Eric Williams, was hired by ARCO and Pegasus Gold
Corporation "to provide public advocacy support, some of which time
was devoted to opposing I-122." Titan was paid the following

amounts by ARCO and Pegasus Gold for public advocacy work by

lQS'I' Environmental's home office is located in Peoria, Illinois.
2Maxim Technologies was formerly Chen-Northern.
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Mr. Williams from August 1996 through January 1997:
ARCO _ $ 4,984.12
Pegasus Gold $29,297.84
69. ARCO's contract with Titan Environmental required Titan
to provide "public advocacy support services" involving the
following:
News release writing and editing;
Assistance in preparing for media interviews,

public meetings and presentations[;)

Community relations;
Liaison efforts with other natural resource

industries and representatives;
Assistance in Legislative research and

strategies; .
Assistance in research and strategies

regarding I-122[;]) )
Assistance in effectively communicating the
benefits of remedies to regulators and the
public; and

Anticipating issues which may need to be
addressed from an advocacy standpoint.

70. Eric Wwilliams of Titan analyzed the potential
implications of I-122 for ARCO. ARCO reviewed the information
prepared by Mr. Williams and determined that I-122 would not affect
ARCO's Montana operations. ARCO did not use any of the information
prepared by Mr. Williams to oppose I-122. ARCO also denies that it
paid Mr. Williams to perform services for SCEQM. Sandy Stash of
ARCO and Eric Williams did meet with Jerry Anderson and Tammy
Johnson on June 21, 1996.

71. Pegasus Gold Corporation included $16,911.44 of payments
to Titan Environmental in its C-4 reports for work performed by
Eric Williams on MCSWL-related activities. The amount reported by

Pegasus Gold and MCSWL for work performed by Eric Williams does not
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include Mr. Williams' work on WEFR's arsenic brochure (see Summary
of Fact 162 (E)). Pegasus Gold denies that it paid for any
services rendered by Eric Williams to SCEQM.

72. Larry Brown, an employee of Morrison-Maierle, Inc. of
Helena, was a member of SCEQM. In January of 1996, before SCEQM
was formed, John Fitzpatrick of Pegasus Gold asked Mr. Brown if he
could access "municipal water quality data for certain cities in
Montana." Mr. Brown analyzed available data and submitted it to
Mr. Fitzpatrick and an employee of Maxim Technologies in early
February of 1996. The iﬁformation cémpiled consisted of 23 pages
of raw monitoring and permit complianée data for the cities of
Billings, Bozeman, Great Falls, Hamilton, Helena, Kalispell,
Livingston and Missoula. Mr. Brown sent the same raw data to Jerry
Anderson on February 14, 1996. ‘

73. Larry Brown sent Tom Daubert and Jerry Anderson copies
of two articles concerning arsenic and fluoride concentrations. in
the Upper Madison River on March 25, 1996.

74. Larry Brown was qﬁoted in an MCSWL radio advertisement
on May 17, 1996. The ad refers to Mr. Brown as an "environmental
scientist and former State Water Quality Regulator."

75. Morrison-Maierle did not bill Pegasus Gold for its work.
Pegasus denies it used any of the raw data or information supplied

by Morrison-Maierle in advertisements or documents opposing I-122.3

’Larry Brown subsequently performed work for MCSWL as a consultant (J Bar
D Environmental). Mr. Brown was paid for services rendered to MCSWL in July,
September and October of 1996. MCSWL reported total payments of $2,175.95 to J
Bar D Environmental. A quote from Mr. Brown was also featured in one of MCSWL's
brochures. :
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76. QST Environmental denied that it was aware that one of
its employees was involved in SCEQM activities. QST's employee,
Joseph Griffin, acknowledges that he worked on SCEQM-related
activities, including SCEQM's newspaper ad. However, Mr. Griffin
asserts that he volunteered his time and was not paid by QST for
his SCEQM-related work. Mr. Griffin acknowledges that he used
QST's FAX machine for some of his SCEQM-related work. Mr. Griffin
estimates that total FAX charges were approximately $20. Neither
MCSWL, QST nor Mr. Griffin reported any in-kind contributions by
QST or Mr. Griffin.

77. Terry Mudder and his wife, Dr. Karen Hagelstein, are the
sole owners of Times Limited of Bozeman. They operate their
business out of their home. Mr. Mudder asserts that his
involvement in SCEQM activities was "volunteered" and that he
received no compensation from his business or clients. Mr.
Mudder's SCEQM-related activities included attending SCEQM Steering
Committee meetings and making local phone calls. Mr. Mudder also
wrote a $35 check to the Montana Newspaper Association for
distribution of SCEQM's press releases. Mr. Mudder acknowledges
that the $35 expenditure was not previously disclosed as a SCEQM
expenditure. Dr. Hagelstein performed no SCEQM-related services
although she did appear in an I-122 debate. Both Mr. Mudder and
Dr. Hagelstein wrote letters-to-the-editor about I-122, but the
letters Qere not written on behalf of SCEQM.

Montana Association of Realtors

78. The Realtors are a Montana nonprofit mutual benefit
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corporation. The corporation's purpose is to provide programs that
enable ﬁembers "to conduct their real estate business successfully,
with integrity and competence ...." The Realtors are governed by
a Board of Directors representing sixteen Montana regions. The
Board had 58 members in 1995 and over 90 in 1996. The Board has an
executive committee comprised of its officers. Vicky Hammond of
Missoula was the Realtors' President in 1995. Pierce Musgrove
served as President in 1996.

79. The Realtors approved a "four-fold education élan" in
August of 1995. The issues to be examined included the state
budget, property taxes, the '"circuit breaker" weatherization
program and one environmental issue. I-122 was ultimatelyvselected
as the environmental issue to be studied by two of the Realtors!'
committees =-- the Government Affairs Core Group and the
Environmental Task Force.

80. The Realtors prepared "Montana Today" packets containing
information on the state budget and propérty taxes. Thése packets
were distributed to the Realtors'! membefs. John Shontz, the
Realtors' contract lobbyist in 1996, conducted continuing education
meetings for the members throughout Montana on these two subjects.
‘The Realtors did not complete a study of the "circuit breaker"
weatherization issue and no packets were distributed or continuing
education seminars held on this issue.

81. Tom Daubert wrote a memorandum to Jerry Anderson on
February 9, 1996 discussing "bd. endorsement decisidn-making for

various association...." The memorandum lists John Shontz as the
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contact for the Realtors and indicates that Mr. Shontz "has already
tentafively endorsed [the] campaign against [the] initiative [I-
122]." Mr. Daubert also stated in a related "Coalition/Endorsement
Contact Info" document that the Realtors were "waiting for our
input."

82. Tom Daubert's MCSWL billing statements indicate that Mr.
Daubert contacted the Realtors as part of his "association calls"
work for MCSWL on February 21, 1996. . On February 26, 1996, Mr.
Daubert talked to John Shontz about "MAR position." Mr. Daubert
also had discussions with Mr. Shontz on March 11 and April 8, 1996.
The latter discussion involved the "realtors newslettef."

83. Mr. Shontz denies that he had any discussions with Mr.
Daubert or MCSWL about I-122 in February, March or April of 1996.
Mr. Shontz believes that if he had any discussions about I-122 with
someone representing MCSWL, those discussioné might have been with
Peggy Trenk.

84. The Realtors' Government Affairs Core Group met on May
9, 1996. One of the items considered was a two-page draft
resolution concerning I-122 which was being circulated for ballot
signatures. The draft resolution was written by John Shontz and
stated, in pertinent part, that:

A. I-122 would require mines to remove "naturally
occurring molecules from the water they discharge..;;"

B. The standards proposed in I-122 "do not apply to
many metal mines in Montana that are or would contribute to the

contamination of Montana waters...;"
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C. The proposed I-122 standards '"could apply to all
Montana industrial and domestic water users under the due process
provisions of the Montana and United States Constitutions;" and

D. Imposition of the I-122 standards "could lead to the
destruction of Montana's wildlife and environment by removing
necessary molecules from Montana's waters...."

85.. The Government Affairs Core Group voted to adopt Mr.
Shontz's draft resolution as the Realtors' poliby because of the
"impossible water quality standards" that would be imposed on
certain Montana metal mines.

86. The Realtors! Government Affairs Core Group met to
éonsider I-122 on September 11, 1996. Dave Lewis, Governor
Racicot's budget director, discussed school funding, property
taxes, Constitutional Amendment 30 and I-122. Collin Bangs,
Chairman of the Environmental Task Force, presented 'information
about CA-30, I-123, I-125 and I-122. Representatives of MCSWL and
MCW did not attend the September 11, 1996 meeting. The Government
Affairs Core Group passed a motion to "send the informational
packet .on Initiative I-122 to the entire MAR membership." The
motion also stated that "Montanans for Common Sense Water Laws will
pay for the mailing."

87. The Realtors' staff, President Pierce Musgrove and John
Shontz were involved in writing five articles or letters opposing
I-122. The documents included: |

A. A September 18, 1996 letter from Mr. Musgrove to the

Realtors' membership. Mr. Musgrove's letter was reviewed and

36



approved by the Sovermment Affairs Core Sroup.

B. The august 1396 Realtors' newslebter, announced that
the Realtors opposed I-122. The August newsletier included a onhe-
paragraph description of problems with I-122,

¢. The September 1598 monthly newsletter contained a
more detalled statement of reasons why the Realtors opposed I-132.
The same newsletter advertised six Yeducational meetings about
Initiative 122" in six Montana cities. The Yeducational meetings®
were sponsored amd paid for by the MMA's affiliate group, the
isanciates of Montana Mining {zes Summary of Pact 195}, The
Realtors d4id not conduct any continuing education seminars on I-
i22.

o, ‘the Dotober 19%6 newsletter contained an article
gquoting the attorney for the proponents of I-122 alleging that
passage of the initiative would result in future legislation "that
would make it imposzible for vou to even flush & toilet.® The zane
newsletter included a ¥Vote NO an‘zmzzzﬂ window placard provided by
MIUSWL. | 4

E. The Hovepber 1%%5 Realters' newsletter included a

}snawquartax'paga statement, in large, bold~faced letters, urging
its membership to vobte against I-122. The statement included four
reasons why 2 no vole was warranted.

8. Anne Alberts of the Realtors® staff attaﬁﬁéé the August
1%, 1388 HMOBWL Stesring Committes nesting. This meeting was
devoted to brisfing graégs Who wers ﬁupéarting MCS¥WL on tha

progress of the HOSWL campalgn. Ton Daubert indicates that the
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briefing was held because groups supporbting HCSWL ware concerned
that KOSWL was not doiny sncugh. The brisfing reassured the allied
groups that the campalgn was goling well and explained MOSWL's
campaign strategy. Notes of the peeting indlicate that HMUSWL
chrained information about the allied groups’ newalettar mallings
from the sttendess. |

8%, Jerry Anderszon repeatedly denied during the course of
this investigation that MCSWL paid for any mailings or distribu-
tions of MOSWL campaign materisl by the Realtors.

g, A Beptenmber 16, 1895 two-pags pencrandun from Bob Henkel
to Jerry Anderson and Bob Hoene discusses in  detail the
coerdination of MOSHL s mailing to the Realiors. Nr. Henkel's meno
indicates that he has a sample packet to review with Mr. Andsrson
Bafter Junch® on Septenber 16, 19%6. Myr. Henkelis meno also
indicates that John Bhonts was given 1,000 HCS¥WL brochures for
distribution.

91; The Realtors and MUSWL prepared a ®Montana Today® packeb
of information opposing I-~122 for distribution to the Realtors!
wenbership in Bephenmber of 19%6. The Realtors' staff and John
Shonts worked with Bob Henkel of Sage aAdvertising on ths *Montana
Today® I-122 mailing.

%2, The Réaltmra "Hontana Today® packet opposing I-122
included the following:

&. The cover letier Qgpasing I~122 smigned by Plerce
Husgrove, the Bealtors® President (see Susmery of Fact 87 (&1}).

B. Bumper stickers, window signs, brochures and sb
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least twelve pagss of fact sheets oppesing I=132. 11 of the
amper stickers, windoy signs, brochures and fact shests were
provided by MOSWL and carrisd the apgrspriaa@ MCEWL disclaimer.

2. an order form containing & 1-8400 phone nunmber for
HOSWL and the names and addresses of HOSWLYs fleld coordinators,
The order fornm indicates that postcards, bumper stickers and full
color brochures oppesing I~122 could be obtained without cost. The
order form was provided by MCSWL.

93. MOSWL paid for most of the costs associated with the
preparation, distribution and malling of the Realtors' *Montana
Today® packet aggésiag I-122. The Bealtors providsed approximately
3,800 “ﬁﬁni&na Today®  packet covers and pald $68%1.10 postage to
mail the BCEWL I-122 packels. Sage Advertising paid Helena
Industries to assenble the Realibors® I-122 packets whick included
¥r. Husgrove's cover lstter amd at least twelve pages of MHOSKL
docunents described in Summary of Fact $2. MCEWL paid the
following costs associated with distribution of the Realtors!
fRontana Today® I-122 mailing:

Sage Advertising $2,876.94
Helena Industries 758.3%
Copies of Musgrove letter 173.80

Total $3,803.23

24. All of the HOSWL payments listed in the preceding
paragraph were included in HCOBWL's (-6 reports az payments to Sage
Advertising.

$%. 7he Realtors received two FilXes fyrom WCSWL. an Adugust
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27, 1%%8 FaX frowm Tom Daubert of MOSWL contains a statement made by
the attorngy for the proponents of I-122. The statament became the
subiect of the Realtors'® Qotober newsletter article opposing I-122.
The Realtors slse recelived z Saptember 13, 12%6 press rsliease fron
MOSWL discussing nixing zones for sewags treatpent plants and
analyzing nunicipal discharges by the City of Hissoula. The
Realters deny that they rsceived any other press releases,
sorrespondence or docunents from HCUSWL.  The Bealtors were not
listed on the list of persons who received MUSWLYs Friday Reports.

96. MCSWL pald $294.13 for the insert included in the
Realtors® September nawsletter. This sxpenditure was included in
HOBWLls C=8 éapc:rts as a payment to Sage Advertising.

97. MOSWL also reported the following payments for work done
on MUSWL~relsted activities involving the Realtors: |

Sage Advertising 720758 $38. 00
Sage Advertising 10711798 48.758
Total $78.75

$8. MUBWL's September 20, 1%%& Friday Report stated that
KHOSWL *was represented by an informational booth and field staff at
‘the Montana Associstion of Realtors state convention.. s ¥ MCEWL
paid €350 for one booth space and $150 for one convention
registration.

2. The Realtors' newsletters and the YMontana Teday® packet
sppoasing I-123 were sent :zzizy to the Realtors' penbsrs. The
Regltors pald for the mailing of August, Septenmbsy, October and
Hovenber newsletters to its menbers.

168, The Realtors ﬁi«:ﬁ not £ile any O-4 roports aé—ncamimg its
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I-122 activities during the 1395 election.

Montana Stockoarowsrs dssocliation

R
4o
i

&)

101, The NMSGa is a2 Montana sgricultural  oonpro
corporabion. The ¥EGR was formed to advance the intsrests of
¥ontana'ts stockgrowers.

102. The NMSGA is governed by a ten-member Board of Diveactors,
whe represent five ¥ontana regions. George Hammond of Hardin,
Montana served ss MEGA's Prasident in 15%% and 18%6. Hone of
MSGA's officers or divectors served on MCSWL's Steering Committee,

103, The HEGA has twelve standing committess. HMSGA's Water
Compittes considered arguments for and against I-122 at its May 6,
1%%6 mesting. Paul Hawks, Dan FPrasier and Dennils Olson (NPRC)
represented HLW at the Water Qamﬁittee meeting. Tom Daubsrt and
Alan Josclyn represented HCSWL at the sams meebing. & motion that
¥SSCA remzin neutral on I-122 failed on a 5 ~ 5 vote. The Water
Commities ﬁacideﬁ‘ﬁa defer ancther vote on the issue until the
MSZA's mid-year meeting in June of 19286.

104. Tom Daubert met with HSGA's attorney, Jeohn Bloomguist,
on Harch 25 and April 23, 1%%6. ¥r. Bloomguist denles that M¥r.
Deubsert or anyone representing MCSWL asked HEGA to take & position
on I~122. ¥r. Bloomguist does not recall the mestings with Hr.
Daubert.

108, HEGA'sz Water Commititse nonvened on June 6, 18%6 to
zonsider 2 nusber of water issuss, including I-122. Following
prasentations h? Johnn Bloomguist and Senators Chuck Swysgood and

Tom Beck, a motion *to adamantly oppose Zwlzzﬁbg&saaﬁ,
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108. Tﬁe Water Committeels motion was considerad at the
HSGAts June 7, 15%& Board meeling. 7The Board voted to oppose I-122
and recommended *that a strong message on the issue be presented Lo
M55% members....®

107, The ¥35a published five articles discussing I-122 in its
*Montana Stockgrowesr Hewsletter®:

2. The February 1926 newsletier analyzes the proposed
initiative and asks *%Who’s Next?®

B; The 3ﬁné 14, 19%%% newsletter anmpunced that HSGa‘'s
¥ater Commities had voted to *adamantly oppose I-1232....%

£, The dugust 15, 19%6 newsletler contained s two-page
"HSGA Brisfing Paper® explaining why HSGa &§§§E§d I-122.

. The September 27, 19326 newsletter discussed Governor
Racicot’s decision to oppose I-122 and relterated ¥SCGA's opposition
Lo I-3122.

E. The Qotober 25, 1%%¢6 nswsletier rempinded memﬁars
that the HSCGX penbership had voted to oppose I-122 abt its mide-yesar
meeting. |

108, ¥BGA's I-122 newsletter articles were written by KSGA
staff, including Jobn Bloomguist. Mr. Bloomguist wrots the August
newsletter insert. Hr. Bloomguist denied that MSCA consulted mf
saughﬁ advice from MUSWL or anyone representing MOSWL in preparing
its newsletter articles opposing I-122.

109,  &n August 7, 18%8§ memo/FaX from John ﬁlaémquist ty John
Fitzpatrick, the HOBWL campalgn office, and Alan Josclyn [HOSWL's

legal counsel) iz entitled ®I-122 ¥bt. Stockgrowers Newsletter
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Ingert.® ¥r. Bleoomguistis cover ﬁemoxaﬁﬁum states:
Brolks ~~ attached is a draft of an insert for
the Stockgrower Newsletter to be distributed
B/15/56. Please revievw. If I mnade any
errors, #ito., plsase adviss. Thnx., J8%

110. ¥r. Bloomguist abtended the August 1%, 18346 meeting of
the BCBWL Steering Committee. Mr. Bloomgulst attended the mesting
as the representative of MEGA.

111, HCSWL's Friday Reports were sant to MBGA's President,
Jim Petarson. The Friday Reports were forwarded to HSGA's
attorney, John Bloomguist. Mr. Bloomguist also recelived MCSWL's
Friday Reports from his lavw partner and MCSWL Steering Committes
membery, Frank Crowley.

112, MOSWLYs June 231, 1%%% Friday Report included an
announcement that the MEGA had voted to “Yadamantly oppose® I-122.
A copy of KSSA's Jupe 11, 1%%6 press velsaze announcing its
decision to oppose I-122 wasm &ttachéé ﬁa MCSWL's Friday Raport.

113. HNCSWL's July 26, 13%6§ Friday Report states t&at HOSWL
*provided materiasl to the Montana Stockgrowers for a two page § and
A flyer Yo be mailed to 3,800 nexbers next Thursday.® John
Bloomguist denies that MUSWL provided any material for insertion in
HEGA's Augusl 1998 newsletier. ‘.

114« MCBWL's Beptember 2, 1338 Ffi&ay Repurt iﬁclu&aﬁ & cagy
2f & letier to Governor Racicot and & r&selutian apposing I-122
signed by HM3Ga and five @thar’&griauitutﬁl srganizations., The
rggalatiaa waé dated July 24, 31%%€.

118, HEBGAts ?réaident, Jim Peterson, doas not recall that he
received any press releases from MOSWL. The Ssptesber 13, 19388
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press release referenced in Summary of Fact 2% indicates that Kr.
Peteraon received a copy of the MOBWL press release. -If the MEGa
raceived HCSWL's press relsases, they ware forwvarded to N¥r.
Bloompuist.

116. HSGA's newsletters were prepared for and distributed to
its wmembership, the nedia and other sslected association
executives, MSGA deniss that it distributed campalyn material fronm
gither the proponents or opponents of I-122 to its members.

117. The M8GA denies that it used fair booths to distribute
information opposing I~122. MUSWL and Pegasus Gold Corporation did

report numercus expenditures for falr booths in the summer of 1996.

1i8. Ths MTA is 3 Hontana nonprofit corporation.  ¥Ta's
Articles of Incorporation sbtate that the Association exists to
*pring aboub the gréaﬁagt sconory in the axgen&itnfeﬁ of public
poneys and funds® through “nenmyartisaﬁ and non~poelitical neans, in
the interests of all texpayers in the State of Montana ....* HMTA
was eriginally srganized in. 1221,

11%. ¥TA's Board of Directors consisted of 25 mexbers in May
af 1836, Btate Representative Chase Hibbard was NTA's Board
Chairman in 1%%&. QDirectors represented a variety of economic
intevests, linecluding asccounting, banking, lumber, manufacturing,
real estate, shesp and wool and ubtilities. John Eitzp&tfimk of
Pegasus Gold Corporation was tﬁe‘miﬂing industry'ls representative
on the ¥MTA4 Board.

12¢. Dernnis Burr was HTA's President in 18%5 angd Hr. Bury was
responsible  for writing HMTA's newsletters during the 193§
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glections, Mr. Burry was not & member of MUSWL's Steering Compiitee
but he did attend the Adugust 1%, 1996 MUSWL Stesring Commitiee
meeting for allisd groups. Mr. Burr perscnally contributed 5100 to
MOSHL on September 23, 159%& and MOSWL timely reported the contri-
bution. Mr. Bury and MTA recsived MCSWL's Friday Reports.

121. HTA's May 1996 newsletter included a two-part analysis
of I-122. Denniz Burr wrote an editoriasl entitled ®Water Quality
or Anti-Mining Initiative?® The editorial contained Mr. Burr’'s
analysis of tha régulatsry impacts of I-122. The newslstisr also
analyzed the tax implications of I-122 but did not specifically
oppose I-122. The tax analysis concluded that the initiative "has
the potential of vlosing sowe nining operations....® The HIa
article then discussed the tax implications for Jefferson County,
the ¥ontana School Foundation Program and the University System if
I-122 foreced the Jefferson County hér&rack ines to close, HIA's
Kay newsletter printed the entire text of I~132 and included a
comparison éf taxes levied on Pegasus Gold Corporation’s mining
operations in Montana, Idsho and Nevada.

123, HMTA denies that it was asked by MCSWL or anyons
representing HOSWL to take a position on I-122 before or after
publication of ¥TA's Kay 1956 newsletter. Hr. Bury states that he
rade the decision to analyze I~122 in HMay of 19%6 becauss of the
controversy surrounding the neasure. Nr. Burr belisved it was best
to do an analysis early in the I-122 debate and Yget it over with.®
Hr. Burr was solely responsible for the content of HTA's May 15%6

gnalysis of I~123.
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123, MOSWL's April 5, 1926 Friday Report includes a March 28,
1988 one~pags maﬁa from Dennis Burr to Jonhn Fitzpatrick writteﬁ o
¥Ta statlonery. The meme contains 3 brief fiscal analysis of the
potential impact of I~122 on state revenues. ¥r. Burr's meno iz
based on information provided by Mr. Fitzpatrick. The memo assunes
an average fiftesn-vear mine life for *three active and four
proposed mines.® The wmemn predicts significant adverse fiscal
izpacts on the school foandéti@ﬁ prégramfanﬁ the state general fund
if the existing mines ceased to opsrate and the proposed mines wers
not opened. Mr. Burr's memo cautions, however, that the memo does
not contain a total acesunting.

124. John Fitgpatrick recalls that the origin of Dennis
Bufr’s Harch 22, 19%% memorandum was 2 requést by Hr. Burr for
confidential tax information. ¥r. Burr indicated that Hr.
Fitzpatrick made the reguaest for an analyvsis of I-122 based on
information {list of mines, number of emplovess, taxas paid, stc.)
provided by Mr. Fitzpatrick. Both Hr. Fitzpatrick and ¥y, Burr
deny that their discussions involved a reguest that T4 issue a
newsletter article opposing I-132.
| 135, Hr. Burr ssked MTA Board member Johp Fitzpatrick to read
the May 1936 newsletter before it was published. HMr. Fitz§atrick
and ¥r. 3&zr’§isa§raeﬁ o Kr. ﬁmrr’é interpretation of the possible
regulatory impacts of I~122. Hr. ﬁurrvan& ¥r. Fitzpatrick both
assart that ¥r. Burr refused to make any changes in the draft I-123
.aﬁitarial and tax impact analysis.

186. MUEWL's May 24, 19%6 Fridsy Report announced that ths
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*Montana Taxpayers Assoclistion devoted thelr [sic] entire Hay
newslstter to the taw lmpact of metal mines in Hontana.® A& copy of
WTA's May newsletter was sttached to the Friday Report.

127, PFrancis Bardancuve, a former Montana legislator and Co-
Chair of HO¥, wrote Mr. Bury on Jdune 18, 1824, ¥r. Bardanouve
quaétiaae& MTA's analysis of I~-122 and explained why he belisved

r. Burrts analysis was srronecus. HNr. Bardanocuve also asked Mr.
RBurr te print Mr. Bardancuve's letter in MTA's naxt nswsletisr.
¥r. Burr declined Hr. Bardanouve's reguest but offered to *help
publicize an authoritative explanation of the effects of I~122,
‘should one arise.® |

128. Pegasus Gold Corporation palid $157.74 to MTA for 1,500
copies of MT&’s Kay 1%9%% newsletter article analyzing the tax
implipaﬁians of I-122. This expenditurs was made by Pegasus Gold
an July 3, 19%6. Pegasus Sold and MCOSWL reported this expenditurs
irn reports £iled with the Commissioner.

12%. HOBWL pald $324 to ¥TA for 2,000 copies of MTa's May
1%%% newsletier article analyzi#g the tax implications of I-132.
This expenditure was nade by MCEWL on August 14, 15%6 and was
timely and acourately raporied by HCEWL in its Beptember 10, 18%6
L=-& repord.

138. HMIA's HMay newsletter was used and guolsd axtensively by
BLSWL during the I-132 campaign. Mr. Burr, as HTA's Executive
Director, was guotsd in most of MOSWL's brochurss.

131, ¥Ta's Septesbar 1%%% ﬁaWSlétt&? \imaluﬁaﬁ & brief
analysis of #ll the 135§ ballot issues. The ZSeptember 12948
analysis of I-123 consisted of thres paragraphs and sumrarized the
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competing arguments of MCW and MCSKL.

132. ¥TA invited proponents and opponents of I-122 to speak
at its October 23, 1%8%8 nembership meeting. Francis Bardancuve
spoke in favor of I~122 and John Fltipatrick made a presentation
againgt the initiative. ¥HTA voted to oppose I-122 at lts Cotober
23, 1956 membership mesting. MHTA alsoe voted to oppose I-121 and I-
13% at the same mesting.

133, MTa has historically analyzed and, in some instances,
taken positions on ballot issuss. See, for example, the November
1994, September/October 1994, August 1994, June/July 19%4, April
19&32 Beptenber 15%2 and Octobesr 1881 MTA newsletters.

134. Dennis Burr denies that he appeared at public forums as
an oppeonent of I=122. Mr. Burr did speak to several service clubs
angd summarized the arguments for and against the various ballot
measures. in the 1%%8 glection. Hr. Burrls cooments on I-122 and
sther ballot issues were similar to the summaries contained in
HTA's September 19%6 newslstisr.

135, HIA's 19%6 newslstters were mailed te its membership and
subscribers, the press, legisliators and other nonprefit

associstions.,

136, WEFR was established in 1884. It is a 5&1&;{3}
corporastion. WEFR's articles of incorporation stéta its purposs
*is to provide for ressearch and review of all areas regarding
natural resources and to provide education angd informstion in such
arezs.® Whils WEFR maintained its standing with the IRS and the
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¥ontans Secretary of State, it was inactive until 1%9%4. Ths ¥EFR
Board met only once in 1594 for the purpose of electing officers.

137, WEFR's 1395 expenditures totaled $1,3%08, but increased
to $123,000 in 19%4. WEFR's 1987 expenditures were $4,700 as of
Octobar 7, 12%7.

138. WEFR iz administered by a Board of Dirsctors generally
comprised of seven or eight menmbers.

13%2. Yeom Daubert, HOSWL's Communications Director, began
serving on WEFR's Board in late 1%%4. Mr. Daubert was WEFR's
Treasurer in 1995 and most of 1998, He was elected President of
}¥EER in September of 18%4.

140. WEPR's Board met eight times in 1995 and 18%6. The four
18%% mestings concentrated on revising WEFR's bylaws and articles
and discussing possible proiscits for funding. The four 1988 WEFR
Board meetings invelved more specific discussions of projects, how
those projects would be funded and what criteria would be used to
allocste funding. The WEFR Board considered a "mission statement®
for its research and sducational programs st its November 7, 1588
meeting.

141, WEFR's Board discussed I-122 at a WEFR Board maetingl@n
Karch 8, 1%%5. WEFR®s staff gave the Bosrd an update on the
*status of the proposed ‘water gusllty® initiative® and noted that
& sag&xaté canpaign commitiee would be formed to address the ballot
issue. The Bozrd alsc discussed the need to continue WEFPR's ®own

independent water and envirenmental education efforts ... as
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contemplated prior to 'the emergence of the initiative.*® Tom
Daubert offered to assist WEFR'sm staff in preparing fundraising
materials. |

142. Administrative staff for WEFR is provided by the Western
Environmental Trade Assoolation (WETAY. WEFR relismburses WETA for
staff services based on a contractual formula invelving the ampunt
of funds raised by WEFR. Peggy Trenk ssrved as Executive Director
for WETA from 198% until the end of 1386, ¥s. Trenk was an
smployee of WET& during this peried. ¥s. Trenk also served as
staff for WEFR during 1%%&.

143. The President of WETA in 1%¥96 was Jerome Andsrson,
¥OBWL s Canmpaign Rirector. Two other merbers of MOSWL's Stesring
Committes, John Pitzpatrick and Gary Iangley, were alsce 1%%%
membare of WETA's Board.

144. ¥ETA's Board met on Harch 8, 1%%6, the same Jdate as
WEFR's Board meeting. WETA's Board received an Yin-depth brisfing
on the proposed water guality initiative and its potential impact
on Hontana's emanamy'&aﬁ job oppertunities.® The briefing was
givén by John Fitzpatrick. Tom Daubert also attended 3 portion of
the meeting. Following ¥r. Fitzpstrick's presentation, WETA's
Board sdopted a rescolution opposing I-1232.

14%. At the same ¥WETA Board mesting, the Board voted to "send ‘
2 special fundraising letter to its nmembers and oontacts far‘
purpeses of assisting in ocur own water education efforts.® Peggy
Trenk reported that ¥WETA's educational f@unﬁétiang WEFR, had

aiready initlated 5 weskly radie progran titled *Envire Talk® on
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the Northern &g Nehwork. WETA asserts that no special fundraising
letters ware sver sent despits the Board's March 8, 195§ motion.

146. Jerry Anderson denles that there was any Yoonnsctlon®
between MCOSKL and wEFR.cher'than WEFR's suthorization for ¥MOSWL to
copy  and distribute certain publications with an appropriate
disclainer.

147. Peggy Trenk was featured in several of MUSWL's ad-
vertisements and brochures coppoesing I-12% and was a member of
MOBWLs Steering Committes. HCOSKL's ads and brochures listed Hs,
Trenk as the Exzcutive Divector of WETA. HMs. Trenk did not appear
in the ads as & veprasentative or employes of WEFR. WETA filed £-4
reports on Sephbember 20, 1836 and November 15, 1898 indicating that
a8 total of 5240 of personnel time had been contributed to MCOSWL.
MCSWL reported 52340 of “Personnel Ssrvices® az in~kind contribu-
tions from WETA on HCB¥WL's Beptember 10, October 21 and Qctober 31,
1$%&, -6 reports.

148. Peggy Trenk attended nmost MOSKL Steering Commitise
naetings inaludimg MOSWL's organizational meebing. ¥s. Trenk also
attended or participated in numerous meetingsfoonferences with Ton
Daubert, Jerry Anderson, Bob Henkel or Bob Hoene.

14%2. Tom Daubert edited John Fitgpatrickts ¥draft arsenic
brochure® on FPebruary 22, 19%6. Hr. Daubert reviewsd the arsenic
brochure oopy with Eric ®Williams on February 28, 1936, Eric
¥illiams was’prim&riiy responsible for writing ths text of WEFR's
arsenic brochure. KEr. Dauvbert d4id revisw and sdit the final

broghure.
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150. MOSWL's April 1%, 1%%6 Friday Report stated that 200
copiles of MCSWL's brochure had besn distributed to WETA ¥Yfor
mailing to its members.®

151, Tom Daubert had at least 15 meetings/conferences wit
Pegyy Trenk and/or WETA in February, March and April of 1956.
Toples included I-122 guesticnnaires {February %), polls {February
12}, scheduling for Cary Hegrebery (February 20}, ?eview of draft
brochuras {Karch 18}, thes *ag initiative® {(April 2}, ¥ & a®
graparétiﬁn (April 10 and 18}, focus groups {April 18} and *nmixing
zone paper® {(April 22}.

1%2. Hr. Daubert met with Jerome Anderson on April 24, 1998
to specifically discuss the *WETA mixing zones paper.® Mr. Daubert
wrote a memorandum to Mr. Anderson concerning “needed mixing zone
rezsarch® on Harch 22, 18%6.

153, On oy about August 14, 1885, Peggy Trenk wrote z
nemorandus to Tom Daubert concsraing a proposed %allisd group
briefing® to be conducted by MDEWL. HMs. Treék*s meme indicates
that she didn't knov whether all of the groups to be invited to
HOSWLY's August 1%, 1958 Steering Commitiee meeting had taken a
position opposing I~122. HMs. Trenk suggests that the %"allied
group® inmvitstion list should be updated to include such groups as
the HIA.

154, An August 27, 1596 memorandum fram.Tgm Daubert to Jerry
inderson approves a draft wETE“ press release concerning the
appsarance of Dr. ﬁérviﬁ Goldman at WETA's annual convention on

Septenher 5, 19%6. Hr. Dasubsri's mese indicates Dr. Soldman has
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already approved ithe draft WETA press releass. Mr. Daubsrt urged
Jerry Anderson give his O to the release so that Peggy Trenk "can
follow up any coverage with an anncuncaement abeput his speech.®

15%. HOSWL issued a *News Media Alart® concerning Dr. Marvin
Goldman’s speech &bt the WETA convention on September 5, 159%6. Tom
Davbert scheduled nmedia interviews for DBr. Goldman during his
Septenber 5, 1998 appesrance in Montana.

158, HCSWLYz Beptember &, 1%%6 Friday Report indicated that
‘Jereme Anderson spoke st the WETA convention on September 5, 1986
and ®discussed I~1223 and the campaign's status.” Twe other menbers
of MCSWL's campalign staff, Xathy Benaedetto and Tammy Johnson,
attended the WETA convention,

1587, KCBWL's September 6, 1%%& Friday Report included br.
¥arvin Goldmants appearance at the WETA convention in its list of
campaign activities for the week. Dr. Goldman spoke to ¥WETA about
®arsenic risk factors.®

158, WETA filmed Dr. Marvin Geldman’s speech at its Septenmber
5, 12%6 convention for possible use by MUOSWL.

158, KCOBWL paid Dr. Goldman $310,372.40 {31,500 per day} for
gervices rendered in June of 12%6. Dr. Goldman's June services
included a meeting with Governor Racicob. MCUSWL paid Dr. Goldman
an s84ditional 310,%30.40 in August and Segtemﬁax ©f 19%8. These
paynents by MOSWL inalu&eﬁ Dr. Goldman's appeavance at tha %ﬁ?ﬁ'
sonvention.

1s8. A Bsptember 24, 1%%¢ nemorandun from Tom Dauberit 4o ¥ark
Cele, Feggy Trank and Tammy Jeohnson lists mador arguments against
I~132 to ke made in upconlng radio talk shov appearances. |
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181, Pegyy Trenk received MUSWL's Friday Reports and press
YRlesses.

162, WEFR produced documents on the following lssues in 1585

A, ”?ratacting Property Rights in Hontana,® by Art
Wittich {Beptember, 15%%5). This publication contains a discussion
of the ¥taking® issus under the United 3States and Montana
Constitutions. Page 1 of the document containsg WEFR's logo and
address, is designated "Issue Paper Ho. 1,% and lists Peggy Trenk
as the Editor. |

B. ®Hontana's Water Quality Laws Fully Protect Water
Uses,® by Steve Ackerland and M.X. Botz {October, 1%%3). This
publication containg a discussion of the changes made by the 1885
Montana Legislaturs to Hontana's Water Quality Act. The document
contains 2 general analysis of the 1935 legislative changes, in-
cluding new standards, health risks, nondegradation, drinking water
standards and temporary water guality standards. The publication
dees not discuss mining or mining-related water guality issuss,
Page 1 of the deocumsnt containsg WEFR's logo and address, is
dagignated ¥Issue Paper No. 2, and lists Pegyy Trenk as the Editor.

. ®Water Law Changes Don'it Harwm Public Health,® by Dr.
Xen Brown {January, 1%98). This publication containg 2 digcussion
of Hontanzis new water guality standards for arssnic, certain
underiying health studies and the potential impact on public
health. The publication does not discuss mining or mining-related

sctivitisg, Page 31 of this document contains WEFR's logo and
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address, is. dezignated as YIzsue Paper Ho. 3,% and lists Pegyy
Trenk as the Editor.

D. ¥The Use of Mixing Zones in Nontana,® by Rayaond
Lazuk {Juna, 1%%€}. This publication contains 8 general discussion
of surface and ground water wmixing zones for agricultural,
industrial, municipal and residential dischargers in Montana. 7Ths
document assserts that mixing zones ars 3 necessary component of
Hontana's raguiatary system but there is no discussion afb mining or
mining~related activities. Page 1 of this document contains WEFR's
loge and address, is designated as "Issue Paper He. 4,% and lists
Peggy Trenk as the Editor.

2., ®arsenic and Montana's Waters® was published by WEFR
in June of 13%6. The publication contains a general discussion of
Hontana's pew arsenic standards and background information about
the existence of arsenic in the environment. The document doss not
soentain 8 discussien of mining or mining~-related activities. Thism
document is s full-oolor brochure with nursrous oolor plctures.
WEFR is not mentioned until ¢the final page of the document. The
zi@czmént lists WEFR's address along with references for i:hé
brochure text, but the ﬁam&mént is not Jdesignated as a WEFR issus
paper. |

F. "Let's Clear the Air on B0 was published in the
sgzxrim; of 1926 az part of a television/media campalgn on 50, issues
in Billings, Hontana.

i83. WEFR asperts that the water guality publications
described In Bummary of Facts 162 (B}, (T}, (D} and (B} wvers
produced in rasponse te sontroversiss which arose during the 1528
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Legislature. WEFR insists that its waler quality issues papers were
part of an ongoing projsct to  providse information about
environrental and ressurce management toplics® and were not produced
to infivence I-123.

164. WEFR asserts that its arsenic publication was alsp pro-
duced in response to discussions at WETA's September 7, 1935 annual
meeting., An sxpert on arsenic, Dr. Kenneth Brown, was the featured
speaker at the Septembsr 13%%35 anﬁaal mesting and Montanats ne?s»
papers provided extensive coverage of the presentation. Dr. Brown
alsp wrote the WEFR issue paper described in Summary of Facht 182
(Cy.

165. An April 17, 1926 FAY from Peggy Trenk to Tom Daubert
contains tﬁe following cover nessage:

"Tom: This is a draft WEFR Brief on mixing
zones -~ It nesds to undergo further technical
review, bul I'4d appreciate your thoughits.®

166, Tom aaubartvsubsaguentiy sent WEFR's draft mixing zone
paper to Jerry anderscn with a note indicating ®Peggy [Trenk] can
use fesdback through the end of this wesk.®

167. Arsenic and mixing zones were major issuss in the I-122
cappaign. KOBWL's polling showed that arsenic was a "locaded worg®
for the proponents and that the voters neeéaﬁ‘ta ungderstand the
existing sixing zone regulations. HOBWL addresssed the arsenic angd
miving zone issues throughout the camp&ign; as illustrated by the
following:

A. HCSWL's "press kit® contained z full page on the

*argenic exanple® and thres pages on mixing zones.
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5., John Fitzpatrickls slide show script contained s
detailed discussion of the arsenic and mixing zone issuss,

T, MCEWL's September 1988 "Montanz Today® malling to
the Braltors contained fact sheets on mixing zones and ar&aﬁia,

o, An Gotoker 2, 1598 mailing to legislators and
associations included Fact sheets on miding zones and srssnic.

£, MNCSWL paid Dr. Marvin Goldman $21,302.80 to discuss
the arsenic issue with Sovernor Racicot &nﬁ ¥ETA.

168, John Fitzpatrick wrote Peggy Trenk on May 15, 1288
regquesting that WEFR authorize HCEWL to use, with appropriate
disclaimers, the WEFR documents described in Summary of Facts 162
(B}, {C} and (D). ¥r. Fitzpatrick 4id not include a reguest to use
WEFR'g arsenic brochure in his letter. HMr. Fitzpatrick's letter
was written on MOSWL stationery.

18%2. Peggy Trenk respomngded to Mr. Pitzpstrickts reguest to
usg the WEFR dovuments described in Sumwary of Facts 162 (B}, ()
and {0} in BOSWL's campaign on Hay 28, 1996, Hs. Trenk responded
on bhehalf of WEFR and authorized HCOSWL to use the requested
documents with a propsr disclaimer and other conditions.

178. Pegasus Gold Corporation paid $2,094.80 Yo print 10,000
coplies of WEFR's pixing zone paper. The WEFR mixing zone paper was
printed betwesn Hay 2% and June 6, 1%%8. KOEWL took 9,500 coples
of WEFR's nixing zone paper and left 500 copiss for WEFR. Pegasus
Gold reported this printing expenditure as an in-kind contribution
to MCOSWL in Pegasus® O-4 report for the September 1 through Octobsr

18, 19%6 reporting period. HUSWL reported Pegasus' in-kind
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conbtribution for WEFR's mixing zone paper in MOSWL's Octebsr 31,
18%8 -8 resport.

171, Fifth Avenue 2dvertising killed ¥WETA $5,223.68 for

R

preparation and printing of 18,%&0‘ coplies of WEFR's arsenic
brochure on Juns 14, 1288, WEFR in turn killed Pagasus Gold
Corperation for a “Sustaining Orant, Educational Program -
Brochure® in the anount of $5,223.68 on June 14, 1%%6. Pegasus
paid WEFR the amount reguested and reported a $%,223.68 in-kind
contribution to HOSWL for the Septenmbsy 1 through Octeker 31, 1%3%&
reporting pericd. MOSKL reported Pegasus’® in~kind contribution for
WEFPR's arsenic brochure in MOSWL's Cotober 31, 135988 O~8 r&gert,
Pegasus took 2,500 coples of the arsenic brochure fovr use by MCSYL
and WEFR kept 500 coples.

178. WEFR paid for z series of four radlo commercials in
Septesber of 19%%6 which ran under the title ®Kids Care.® The YKids
CareY vradioc ads were produced by Sth Avenue Advertising, one of
HOSWL*s nmedia consultants., All of the radio ads deslit with water
guality as fﬁiiﬁ%ﬁ:

&. ¥Those Laws %érk“ was an ad stating that pollution
laws protect the environment and Montana has the cleanast rivers in
the vnitaﬁ Staées. Hining and mining-related acotivities were not
menticoned., The only reference to a specific svurce of pollution
was a3 sgtatement that Ywe plant way more trees than we out down.?

B. *Field Trip" was an ad stating that new Torest
nanagement practices and t&aﬁnczégy minimize ersgi&ﬁ and p@iiutian

problems. Hining and mining-relsted activities were not mentionsd.
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¢, "Cows and Clean Water® was a radic ad telling how
ranchers are using good management practicss to prevent pollution
and protect fish, The a&.states that Montana has the ®cleanest
waters in the country, and we all aim To kesep 1t that way =~-
ranchers and farmers, loggers and miners ... Everybody protects
our water and follows the same laws....®

0, YEho Owns the Water® stateg that everyvone owns the
water and everyong takes ware of it. The ad indicates that the
water hag flowed ®by a nine and several logging operations, and
irrigated crops like Srandpa's,® but that fish and bugs still
thrive in the water.

173. Tom Daubert edited and revised the "Kids Care® radio
commercials as part of his ¥volunteer® work as a WEFR Board menber.
¥r. Daukert denies that he billed MCSWL for his work on the ®Kids
Care® commercials.

174. WEFR paid for 21 radioc sditorials througheout Hontana in
Smne, July, August and September of 13%6. The sditorials wers
entitled YEnvire Talk? and were reprssented to be 3 "oomnon sense
discussion of Montanals snvivomnmental issues.® The editorials
dealt with 8 variety of topics such as timber management, oil and
gas leasing on the Rocky Mountain Front and use of recrsational
vehicles on public lands., MNone of the editorlials referanced I-122
or specifically discussed pining~-related water guality izsuss. Twe
of the editorials were delivered by State Senator Lovents Grosfield
and discussed Montana's water guallty standards and the assertion

that MHontann's surface and ground water standasrds are nore




stringent than the standards in other western states. One of
Senator Srosfield’s editerials asserted that ¥Montana's surfase and
ground water‘stanéarda ware two—gnd-one-half tines mors stringens
than ¥ontanats drinking water stendards. 7This editorisl concliuded
with the aszsertion thet ®when water that is used in a mine, a
fredlot, or a home is nmixed back into the environment, it nmust be
two~and~a~-half times cleansr than the drinking water regulations.®
Benator Grosfieldls statements aboul Hontana's stringent water
guality standards were used in MCSWL's brochures and fact sheetbs,

175. Tom Daubert denies that he sdited or reviewed the
®Znviro Talk® radiv commercials.

176. Tom Daubesrt worked on an fcutline of lead ideas® for
Senator Grosfield on Earch 31; 19%8. Benator Grosfield had & lunch
meatigg with Tom Daubert, Jerome Anderzon, Bob Henkel and Bob Hoene
on April 26, 1%8&. Mr. Daubert worked on and coanferred with Peyg
Warner shout the ®*CGrosfisld essayvs® on April 2%, 1536,

17%. Eleven other ®Envirc Talk® radis cémmarcials ware given
by the following individuals with tiss to MO8SWL:

&. Tammy Johnson:
B. Xathy Besnedetio;
£, David Owen:
L. Psg ¥Warner; angd
E.  Paggy Trenk.
378, WEFR paid for a ssries of 50, television education tapes
for use in addressing the Billings 50, debate.
178, ¥EFR's 13%85 sxpendiftures on the ackivities described in

Suspary of Pacte 163, 1723, 174 snd 178 wers:

&




&. Water Quality~Related Publication % 5,498.38

B, 80, Publication 1:174,.88
£. Rids Cars Fadic Ads | 42,010.45
D, Envire Talk Editorials 14,945,400
¥. BQ, TV Tapes 48,373.37

180, WEFR mailed copies of the documents describsed in Summary
of Fact 162 to WETA's members, legislators, other associations and
other interested parsons.

181. Neither WEFR, WETAR nor MCSWL filed reports for the time
spent by ¥s., Trenk on HCSHL-related activities except as specified
in Summary of Fact 147. |

sold Instituts

182. The Gold Institute haz its headgquarters in Washington,
0.0, and is a Section 501(c){é) corporation. The Gold Institute
was formed in 1876 amd has 63 ccrgaraté menbers, including sonms
mining companies. . One of the Gold Institute'’s purposes is to
gducate the public about the benefits and values of gold, including
the sconomic benefits of the gold industry.

183. The Gold Institute launched its planning efforts for a
public education effort in 1%95. Four gold mining states {¥Montans,
Kevada, Idahoe and Qalif&rniaé and Washington, D.C. were salected as
markets for the first year of the Instiltute's sducational program.

184. The Gold Institute produced 30-sscond TV spots in late
1%%%. The television ads were run in the Billings, Butte, BHelena
and Great Falls marksts frop ¥arch 18 to April 14, 1%%26. The TV
adg alse ran concurrently in the othsr target Jurisdictions
{Hevada, Idahe, Zalifornia and Washington, D.O.).
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185, The Gold Institute spent $3,000 on a3 print advertisement
that was §ari of a "Montana Mining Week?® nawsﬁagaz insert during
the week of April 23 through May 4, 18%5. The nevwspaper insert ad
lauded the importance of gold in todayis high tech world and geoldis
goononic value to the national sconcmy. The ad did noet mention
environmental regulations or water guality issues.

i86. The Gold Institute suspended its public education
campaign in Montana for 19%6 after the March-april-Kay advartising.
The decision to suspend the Montana portion of the Institute's
public sducation campaign was made because:

&. The Institule became aware of the I~122 canpaign; and
B. Controversy surrounding the ¥ew ¥World ¥ine posed
unigque communication challengss in Hontana.

i87. The Institute's public education campaign continued in
the other target jurisdictions in 1936,

188. The TV and éew&p&gar ads run by the Gold Institute in
Harch, ﬁpriljand May of 1%%6 were not aimed at any particular
jurisdiction, initiastive or legislation. The ads 4id not nention,
directly or indirsctly, any ballot issue, regulation or law. The
ads describe the role and use of gold in modern 1ife and the
econoric importance of gold. 7

185. The Gold Institute resumed its public sducation canpaign
in ¥ontana in aaély February of 198%7.

180, The Gold Institute denies that it conferred with or
consulted MOSWL regarding the content, timing or placement of the

TV spots. However, Ton gaubatt 218 review sevaral FPi¥es snd a Fed




Ex package from the Sold Institute on April 23 and 24, 1934,
Helther the Gold Institute nor Mr. Daubsrt gcould produse coples of
the FaXss or Fed Ex doeguments. Mr. Daubert asseris he contacted
the Gold Institute to get background on the geld industry and to
wetter understand its domestic and foreign operations. Hr. Daubert
balieves the information received was the Gold Institutet!s standard
Yoresg kit.®
Montans Kindng Rssociation

191. The ¥MMA is a trade association with 501(w) {6} IRS
status. The ¥MM2 iz a Montana corporaticen. The MMA's “"mission
statemant? states that the Asscciation exists to help *mining
compaﬁias, small miners and allisd trade omembers succesd,
unﬁarstém&, corply and function in a3 complex business and
regulatory world.® KMa's ¥primary purpose® is to ¥protect and
promete the mining industry® in Moentana.

182, Qéry Langley served as the MMA's Exescutive Director for
approximately 14 years. Mr., Langley resigned as Executive Director
gffective Gctober 31, 1988, HMr. Langley was a menber of MUSWLism
Steering Commitise during ithe I-122 campalgn.

1%3. The MMA ls governed by a Board of Directors consisting
of at least 20 to 25 members. Many Board sembers in 1995 and 19%s
were employess/officers of mining cowmpanies who made significant
contributions to MOSWL., Don Qilsen, an pfflicer of Golden Sunlight
¥ines and &é$§&*$ initial tresasurer, served as the ¥MA's president
in 1%¥%5. Dave Rovig of Billings was president in 19%8-9$7. Dave

Young of ASARCO was vice president in 19%6-87.
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124, 7The fcilawiﬁgiﬁﬁk Board nembers in 1385 and 1938 served

o the HCSWL Steering Commities:

David Young Don Wilson
ABARCO _ Goiden Sunliight H¥ine
Mark Cole ¥ike Echern
pick Irvin Trucking Helonald Gold Prodect

Jim Lishetrau
AFFCD, Ing.

185, One category of MMA nenbhership is the Associates of
Montana Nining (YAMN®). AMM menbesrship includes the businesses who
supply eguipment and services to mining companies. The AMM has 8
separate Board of Directors but the 2MM iz administered by the ¥MA.
The chair of the AME Bosrd alsoc serves on the ¥M2 Board. The AME
Premident in 1595 was Mark Cole vho also served on MUSWL's Steering
Commities. Hr. Cople attended “more than half® of the HCSKL
Stesring CQ&mittee.maetings,

i%&. The ¥MA has several stanﬁingvcsmwiﬁt&es, The Environ-
mental and Edusation Committess discussed ard acted on I~-132
matters in 19%6. ¥enmbers of the HMA's Environmental Committse in
18%8 included the following participants in HOSWL~related or SCEQOM-

related activities:

Bax Botg Sandy Stagh
Terry Grothe Larry Brown
&lan Joscelyn Doug Parker
David Xing Ray Lazuk
Dave Young Rick Dale

Poggy Trenk
Hembers of the MMA's Education Committee included the following
participants in KeSWI~related or SCEQM-ralated activitisg:

Teapmy Johnson Eric Williams
Rick Dale ¥athy Benedebto
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1%7. an undated update of the MMats "Strateglc Plan® prepared
in early 1%%% indicates that the MMa participated in & “public
attitudes® survey about 1285  envirommental legislation in

s document indicates that the ¥Ma

53

contunchion with RCE¥WL, The sa
was helping MCUSWL develop a Ppress kit® for use in the initiative
campaign.

i%8. Tom Daubert att&nﬁaé the February 15, 12386 ¥MMA mesting
and gave a report on the formation of MUSWL.

189, Gary Langley had numerous meetings/conferances with Ton
Baébezt and Jerome Anderson during the MCSWL canpaign.

200, Tor Daubert edited a *Mining Assn. Op-EQY on February
22, 1886,

201. HOS¥L's april 1%, 19%6 Friday Report indicates thatb
1,000 HOSWL brochurss were mailed out in the MMA's newslebtsr,
Gary Langley denies that such 3 mailing ocourred.

202. Eob Henkel sent Jerry Anderson a memorandum on April 24,
1398 which discusszss in detall the MMA's proposed *Mining ¥esk®
advertising. HMr. Henkel's meme includes the text of the ¥Hatg
propesesd nswspaper ia&eft and indicates that it will run on april
2%, 18%6. The text of the ¥MA’'s TV commercial was also includsd.
#r. Henkel indicates that "per instructions® the MMA television
compercial sdded the words %geld mined in Kontanz.¥  Hr., Sankel
stresses the wvalue of the MMA‘s advertiszing zz follows:

¥rThe asbove pentioned sducational advertising
iz timely now, as spelled out in vour foocus
study mems. It is lmportant that Montanans

appreciate and understand ths mining
industry.®




203, Tom Daunbesrt denies that he reviewsd, edited or approved
the Montana Mining ¥Week advertiszements.

204, Jerry Anderson attended the MMA's April 2%, 1926 meuting
and Yreported on the canpaign te defeat I-122.°%

3085, HOBWL attended the MMA annual convention in early Hay of
1936, Pictures of Jerome Anderson and Tammy Johnson in attandance
at the convention appsared in the MMA's May 19%6 newsletter.

206. The MMA ran nevepaper and television ads in Montans
during Montana Mining ?eak {qpril 28 through May 4, 18%6}. Ths
M ts TV ad described the use of ninerals {lead, coppsy, molysdenunm
and gold) in consumer products used by Hontanans, The ¥Ma's
newspaper insert described what must be done toe bring a mine into
existence, how minesrals are used in everyday life and the sconomic
valug of mining. |

207. The MMA spent ‘$zﬁg9§?,36 on TV advertising during
¥ontana Hining Week {2pril 28 through ¥ay 4, 1998}. A total of
$24,643.2% vas spent on nevspaper advertising, including production
costs, during this same wesk. Among the businesses and persons who
paid for the HMA's Montana Mining Week ad canpaign were many of the
mining companies who were MCSWL's largest contribubors and several
of the consulting filrms who senploved the individual members of
scggx,‘

208, Hone of the MMA'z Montana WMining Wesk advertising
'mantiénad or discussed I~122. ‘

205. The MMA alsc prepared and distributed a tabloigd
ngwapaper insert to commemorate ®mining wesk® in 1931 and 1944,
| 218, Sage Advertising preparsd the Heontana Hining ¥Wesk
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advertising for the FMA, Sage has proposed continuing a Montana
Mining Wesek newspaper insert in 19%8.

211, The MMA ¥Winter, July and August newsletters included
editorials opposing I-122. 7The editorials were written by Gary
langisy.

212. ©Dan Jones and Assoclates, Inc. 4id a focus group survey
on I~122 on April 18, 17 and 18, 1%8%58. The {oocus group report
prepared by Dan Jones and Associstes indicates that it was prepared
for the x%A.A Both HOSWL and MMA deny that the MMA paid for the
April focus group analvsis. -MC£WL reported payments of $18,408 to
Dan Jones and Associates for the reporting pericd ending May §,
158%4.

213, The MR provided HOSWL with a list of vendors for use in
MOSWL's campalign. The list of vendors was supplied by ARCG, Fega-
sus Gold and other mining companies who contributed to MCOSWL.
HOSWL used the ¥MA's vendor 1ist to selicit contributions and other
caﬁpaign information.

214. The BC3WL SBtesring Committee meetiﬁg agenda for May 8,
1996 indicates that Sary Langley gave a report on the NMa
convention.

21i%. On or about May 10, 1$%6, Mark Cole wrote a letter to
A¥H penbers asking them to estimate the economic impact of their
businesses {e.g., number of jobs, taxes paid, eﬁc.} and zend their
raﬁpanéas dirvectly to Jeryy Anderson abt HOSWL. v%cs%L*s €iles
contain responses from  several AMM  wmenbers {AFFLO,  Energy

Laboratories, and the Archibald Co.).



218, An undated memerandun from Jerry Anderson to MOSWL's
field staff, probably prepared in May of 1596, discusses MCOSKL's
"Radio Talent Search,.” MOSWL staff was asked by Mr. anderson to
igentify individuals who would record radio ads for MOSWL, The
staff was directed to gend the nanes to Mark Cole of AMM,

237. & July 12, 19%6 FaAY from ¥Mark Cole to the AMM Board
announces that the AMK is meeting on July 24, 1986 "to discuss thé
initiative and finalize a ylah of action.¥®

218. MM sponscred the I-122 forums publicized in the
Realtoris Ssptember 1386 newsletter (see Summary of Fact 87 (Ci}}.
¥r. Cole belisves that only two of the six planned forums were
actually held. The purpcese of the forums was bto explain to AMM
renbers why I~122 zhould be defesated,

2318. A Septeuber 34, 18%6 memorandum from Tom Daubsert to Hark
Cole, Peggy Trenk and Tammy Johnson discusses ipportant points to
be.mada by Hr. Cole in upcoming radio talk show appearances.

228, The MHa's n&wsletteﬁs are sent to members, legislators,
the Montans Congressional delegation and federal and state mining
regulators.

221. The MMA and MCSWL 4id not file any campaign finance

reports showing in~kind contributions by MMA to MOSWL.

The investigastions in this matter and the three previous I-132
copplaints have beesn the nost exhaustive and expensive ever under~
taken by this office. Ths four I~-122 complaints reflect the

bitterness and divisiveness of the I-122 cangaign. Thers iz ne
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doubt that the I-122 complainants -~ Jon Motl, Jerry andsrson, Toum
paubert, ¥arl Englund and $tan Frasgisr -- filed complainis with the
Commissioner in an attempt to increase the pelitical advantage that -
might be gained from a finding that NCW and/or MCSWL viclated
Montana's canpalign finance reporiing lavs. Regardless o©of the
sgpite complaint® mentality that generated the I-122 complaints, my
job as Commissioner of Politiecal Practicés igs to thorosughly
investigate allegations that Montana's campalgn finance reporting
laws have besn vielated. It is also my respensibility to apply the
laws and rulss as written to the facts uncovered. I de not have
the authority nor de I intend to ignore the plain meaning of the
laws passed by the Montana Legislature or applicable campaign
finance reporting rules.

Within the preceding context, four legitimate I-122 complaints
filed with my office have raised seriocus guestions about the
reporting or nanrep&rting‘af‘nertain.cam@aignmreiated.contributions
and expenditurses during the I-122 elsction. My three previous I-
122 decisions have attsmpbed to address obviocus violations. This
dexision will address in grsater detail the fundamental reporting
ebligations éhat govern political committes reporting in ballct
ismue canmpaigns until & court or the Montana Legislature changes
those regquirsments. {This decision will not address I-12% issuss
besause I~123 waz not in efferct duvring the I-122 campaign.}
Regardless ©f custom and past practice, the Commissioner and
participants in ballot issus canpaigns are bound by the laws in

X

effect during the inltiastive canmpalign.
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CLAIN T

Two law firvas, Gough, Shan&han_anﬁ Johnson of Helenz and
Paeré, Roth and Rebinson of Butte, did neot timﬁ;y file C~4 reports
for their M¥May 1996 contributions toe MUSWL. However, HMUSWL 4id
timely and accurately report both contributicens so the public vas
tinsly angd acaufately apprisaed of the contributions madse by thess
tweo law flrams.

Both law firms made their contributions at a time when this
Commissioner was not asking incidental -committees o report
contributions already reported by a principal campaign committee,
When the Commissioner’s %interis policy?® was implsmented in nide-
saptémbar'af 1896, incidental committess were notified and asked to
report within five days if they made additional contributions/
expenditures after npid-Beptenber 18%%.

?ha faiiuxa of Gough, Shanshan gnd Johnson and Poare, Roth and
Robinson to file timely -4 reports is s violation, but mitigating
circumstances do not warrant pursult of 8 oivil penalty. The
contributions of both law firms were timely and accurately reported
by HOERL.

This conclusion is consistent with the MCW/PEWS Decisien which
involved, in part, an allegation that KPRC had viclated applicable
repoerting reguirements by not reporting in-kind contributicons made
to BOW until NPRC f£iled its flrst -4 report in October éf 1898,
HFRC had made in-kind contributions to MCOW beginning in Pebruary of
18%6 but EPRC d4id not fils 2 -4 fForm zeg#rting its February

through Sepbember 18%% in-kind contributions until Gotober 24,

o




1%86. This Compissioner decliined to find that NPRC's failure to
file C~4 reports for the mponths of February through September of

1886 constituted a vielation of campeign finance raporting

e

reguirenents {see pp. 15 and 15 of the MCW/PEWQ Declsion).

It must be suphasized thart this conclusion does not excuse the
principal I-122 campaign committees, NOSWL and MCW, from timely and
accurately rveporting all contributions and expenditures made by
supporting incidental committees during the 1956 elactian;
Similarly, incidental committess that failed to accurately report
all contributions and expenditures during the 1996 election will be
subject to givil penalty actions.

CIAIM

The same ratlionale in the Claim 1 findings applies generally
to those incidental comnittses that 4id not £file C~4 reports within
five days after recsiving notice from the Commissioner {aaevSugmary
of Fact 63}. That iz especizlly itrue for 53 of the 57 incidental
compittess whose contributions werg timely and aacurataly‘repnrteﬁ
by MCSWL and who ultimately f£iled accurate C-4 reporis confirming
thelir contributiong to HOSWL. There are, however, four incidsntal
committess whose conduct deserves special attention.

Pro~Sport Productions failed to file a C-4 report despits
receiving severzl notices from the Commissioner, Pro=8port
Productions has violated ARM 44.10.411 and Section 13-37-226{5},
HMCA. However, it must be noted that Bection 13~37-128, HCA,
authorizes a County Attorney or the Commiszsioner to brimg an action

for collection of a civil penalty in an amcunt up to $500 or three
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times the anount of the illegal contribution, whichever is greater.

£3040. Thiz civil penslty limit and the fact that MUSHL timely and
zoocurately reported the Fro~Sport contribution must be considsred
in deciding whebher to pursue a civil penality action against Pro-
Sport Productions.

The rationale of ths preceding paragraph also applies to
Arohibald C€o., which falled to file a C~4 report. MOSWL timely
repwrﬁeﬁ the 5100 monetary contribution from Archibald Co. KOSWL
didL ot report the in~kind contribution from Archibald Co.
described in Summary of Fact 15. Imposition of a wivil penalty
against MCSWL for this vislation should be addressed in a civil
penalty avtion addressing all of the %Csﬁvaimlatiﬂﬁﬁ described in
this decision. However, & decision to pursue a civil penalty
action against Archibald Co. must invelve a consideration of the
same issuss described in the preoesding paragraph.

Golden Sunlight Hines was a major contributor to MUSWL Suring
the I~122 campaign. Golden Sunlightis é@ril 17, 183987 C~-4 report
shows that it contributed $392,347.82 to MCSWL begimning in March
of 18%6. & portion of Gulden Sunlightts initisl in~kind contribu-
tion was not reported by MUSWL until later in the I-123 Qampaigﬁo
Golden Sunlight made =z $3,000 in-kind contribution to MOSWL in
Harch of 18%6 that was one In a series of monthly $3,000 consulting
fee contributions by Gelden Sunlight. HOSWL 4id not report the
March 15%8 in-kind contribution on its April 10, 1526 C-8 raport

Hut HCEWL 4id timely and acourately veport subseguent consulting

~
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Fep in-xind contributions made by Golden Sunlight. HOSWL
pltimately ®caught-up® on the reporting of Golden Sunlight's March
19§$ in-kKind gontribution in MIOSWLt's October 21, 15885 C-8 regart,
Neverthaless, MOSWL under-reported the in-kind contributions mads

ight by $3,000 for the C-6 reports filed in April,

30

Ry Golden 8un
May, June, July, Augusi and September of 198&. The public was not
timely and agcurately apprised of Golden Sunlight's total in-kind
contributions to MOSWL for six months during the I-122 campaign.
MOSWL violated Seotion 13-37-226, MCA, by not tlimely and accurately
disclosing the $3,000 in-kind contribution made by Golden Sunlight
in ﬁaﬁ‘ﬁh of 18848,

It wmust be noted, however, that HOSWL'e viclation doss not
appear to be intentional. HMOSWL accurately and timely reported
over $38%,000 of contributions by Golden Sunlight during the I-122
caspaign. In fact, lessz than two weeks before the Hovember 6, 1936
slection, HCSWL had over-stated Goldsn Suniight’s in=kind
contributions by $%,160.23, XOSWL accurately reconciled the amount
of in~kind contributions made by Golden SBunlight on April 17, 1%%7,
more than a sonth before the Englund and Frasier complaints were
fi;aﬁ. These facts do not lead to the conclusion that HUSKL was
tr?ing to hide Golden Sunllght's substéntiai involvement in the
campaign against I-31232.

Both Golden Sunlight and MCSWL failed to timely and accurately
report in-kind asntrib&tians involving services provided by Don
Wilson to MCBWL.

Golden Sunlight, like other incidental commitiess, was nob
asked to file & -4 'ragﬁrt until =mid-Septenmber of 1%%8. The
Commizsionar sent Golden Sunlight written notices that it was
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opligated to file C~4 reports on Beptember 13 and October 24, 12%6.
Bolden Sunliight did mot file an initial C-4 report until slesction
day {Novepber &, 1998} but haz since filed C~¢ rveports in compli-
ancse with applicabls regcrting gchedules. For the reasons
previocusly discussed in this decision and based on the faots
recited in this finding, Golden Sunlight'®s failure to file timely
responses to the Comnissioner’s notices will not be pursued.
Sevan-Up Pete reported most of its in-kind contributions for
the Beptesber & through October 28, 1%%6 reporting periods twice
{Summary of Fact 22). Host of the 5$24,470.21 in-kind contribution
reported }0n Beven~-Up Pets's DJotober 31, 18886 C-4 report was

reported again on its Wovember 25, 19%6 C~4 reporit. Accordingly,

HOSWL did not fall to report $22,288.20 of in~kind contributions
mads by Ssven-Up Pete during ths 20~day post-slectlion period
berause Seven~Up Pete did net sctually nske these in-kind
contributions. HOSHL's Cotober 26, i§9é Qg iﬁpﬂrﬁ correctly
stated Seven-Up Pete's in~kind contributions for the period.

It iz necessary to discuss at this point in-kind contributions
and the reporting reguirements of Hontans lavw., - Section 13-i-~
101{8){a)y{iii}, HCa, includes in the definition of Yoontribution®
the “payment by a person other than a ‘candidate or political
committee of compensation for the persconal services of another
person that are rendsred to a can&iﬁatelcr §@2itical cmmmittee,¥

- Howsver, "services provided without compensation by individuals

voluntesring s portion or all of their tize on behalf of a
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gandidate or political committes ..." are not a contribution

{Section 13~1~101(&}(by{i}, MCA). A&n "individual® is defined as a

P

*human being" and doss not enconpass businesses, corporations,
membership associations, partnerships or clubs {Ssction 13-1~
101115, MCA). These unanbigucus statutery definitions make it
clear that an employer who pays his or her employess or independent
contractors to serve on canpaign steering committees, stulf
campaign snvelopes, write campalgn krochures, conduct scientific
studies for the campaign or ryalse campaign funds is making =2
reportable in-king campaign contribution.

¥ot a1l in~kind contributions are as vlsar-cul as the examples
cited in the preceding paragraph,., Rules have been zdopted by nmy
predecessors o address mcfe complex issues. ARM 44.10.321 was
first adopted in 1378 and last apendsd ip 1878, ARM 44.10.321{2}
dafines the term ¥in-kind contribution® to mean "the furnishing of
services, property, or rights without charges or ai a charge which
iz less than falr market value® to a candiéate or political
eormittes {third party payments of eempensati@nn to campaighn
partivipants and individualsz who voluntesr their time ars
specifically excluded from the rule definition). Applyving this
dsfinition and the statutory definitions cited in the preceding
paragraph, thes fallewiﬁg rules apply:

1. Only sn individual {(a human being) may escape reporting an
in~kind contribution by‘valuntaéring his or her time {Ssction 313~i~
I0L¢83 (b)Y {i}, MCA}. If the campalgn-related work by 2 human being

algoe invelves the vee of sguipnment {FAY machines, telephones, ebto.)
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or property (the use of office spacel, the falr market value of ths
eguipment and properiy must be raporied.

Z.F Intities, cther than 2 human keing, may net voluntesry time
and gscape reporting in~kKind coniributions. If 3 bhusinéss,
sorparation, wmenbership associstion, parinership, club, union,
committes, firm, or group makes an employvee, officer, board menbsy
or inda§eﬁ@ent contractor available for canpalgn~related services,
the fair market value of thosse services must be reported by the
entity az an in~kind contribution.

3, Entities, including a human haigg, who provide egulpment
or property for campaign-related activities, must report the falr
market value of the sguipment and property. For exanple, the fair
market value of providing phones, FAYX machines, membership lists
and similar items féx use in a2 campaign npust be deternined and
reported.

4. ABM 44.10,512 and 44.10.533 defing how in-kind contribu~
tions and expenditures must’be valued and reported. These rulss
and the p&xtinent-statutery definitions have been in place for 20
years!

This Commizsioner acknowledges that such factors as how an
.émgiﬁyee er independent contractor is paid (hourly fes v. annual
salary} and when and vhere campalign-related work is performed may
affect the amount of the in-kind centribution to be reported.
However, the basic rules are that if an smployee, officer, board
menber or independent contractor is paid by an smployer or thirg

party fto perform campaign-related servicss, such services
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constitute an in~kind contribution to the candidate or political

(a2

committes. Any work done at the employer’s offices and any use ©

£

the esployerts egulipment or property must be reported az an in-kin

contribution. If an employse or independsnt contrachtor writes a

=3

campalgn report after work hours or films a campaign commercial o
Sunday and receives no compensation from his or her employer or

third party, then ithe ssrviges ¥Fall under the “yvolunteser®

fee

gxception. There is noe  reportable in~kind contribution.
Conversely, if an seaployee or independent contractor writes a
campaign report after work hours but recelves compensation {salary,
overtine or comp time pay) for such services, it is a reportabls
in~kind caﬁtribuﬁiﬂn, If an saployerts office or eguipment is used
for campalign activities, it is also reportable under ¥ontana's
dafinition of contribution. 2Allowing a candidate or political
' commitise to use office telephones, FAX machinss, coplers, paper
and stamps for canpaign purposes has substantial value to the
candidate or political commitiee.

Based on the preceding discussion, nunerous buzinessss,
menbership associstions and incidental political commitiess and
HOBWL falled to timely and accurstely report certain in-king
contributions of services. 7The most obvious omission iﬁvalveﬁ the
fgilare to report service on MCSWL's Stesring Committee as an in=
kind contribution. MUSWL named a distinguished group of Stesring
Committes members to guide tne-c5mpai§n, These individusals used
their knowledys of nining, pelitics and Kontana to run 2 zuccessful

campalgn against I-1232. Most Stsering Crmmittes meetings were held
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during working hours on weekdays. All of the Steering Committes

members wers being paid either by MOSWL or their emplovers. NCSWL

paynents to Steering Committes meabers working for MCOEWL wers

properly reported by MOSWL. The smployers of the cther Steering
Comrittee menmbsrs did not properly report servise by thelr
spplovers as an in~kind contribution and nelther 4id MCSHL.

The ¥ontana Chanber of Commerce, AFFPCO, Dick Irvin, Ing., ARCD
and Placer Dome, Inc., failed to file -4 reporits or filed C-¢
reporte that 4id not include any in-kind contributions. HCBWL
failed to report in~kind contributions for these Steering Commities
p&rtieigént34

ABARCG reported servicas provided by Frank Crowley ip repre-
senting %CS%& at twn debates on ~122. Bowever, ASARSO's -4
report was not timely filed and did not include other in-kind
services provided by Frank Crowley, Doug Parker and Dave Young to
KHCBWL. Por example, ASARCD wrote zﬁttars-ta Sovernor Racicot
oppozing I-132 and shared permit information with HCSWL about its
¥entanz operations for use in the HCOSWL campaign; ABARCO also
failed to report the in-kind services providsd by Hr. Crowley, ¥r.
Young and ¥r. Parker &t MCOSWL Stesering Committes meézings, HOSHL
failed to timely and accurately report ASARCQ's in-kind
sontributions,

Seven-Up Pete and BOSWL did not timely report in~kind
gantribﬁtimnsfmade Loy xasw; by Seven-ip Pete {(Summary of Pact 33%.

ARCD'r O-4 report does not include any in-kind contributions




Lo MOSWL. ARCO offivials attended several MOBWL Stesring Committee
mastings and mestings with MOSWL canpaign officials. Haither ARCO
nor MCSWL reported the value of these in-kind contributions to
MOBWL.

ARCO asmerts that attendance by its emgioye‘es gt MOSWL Stesr-
| ing Commitise m&étinfgs is not an in~kind contribution. ARCO claims
that its employees only attanded MCEWL's Steering Committee
nestings to nonitor MOSWL’s campalign and HMUSWL's expenditure of
ARCO's $50, 000 cash contribution. The relevant facts are that ARCD
attended MOSWL's Steering Committes meetings aftey ARCO had alrsady
made & significant cash centributien te KCS%}} and for the purpose
of monitoring MOSWL's canmpalign activities. ARCD was not attending
HCOSWL's Steering Compittee mestings to determine if ARCO should
mngmrt MUSWL.,  ARCO's decision to support KCS@L'& campaign had
already been mads. ARCG's decision to monitor how HOSWL was
spending ARCO's $50,000 cash contribution is the essence of
campaign courdination. HOSWL used its Steering Committee mestings
to make campalygn decisions and provide crucial information about
campaign efforts te the attendees. The ARCO officials who
attended the HOSWL Stesring Committes mestings were privy to
HOSWL's strategy. ARCO could volce its opinions aboub campaign
strategy to ECOSWL's campalign decision-makers. Even if ARCD's
exnplovess sald nothing st such meetings, ARCO's silence constitutes
acguisgrence to the cauwpaign decisions made at the HCOSWL Stesring
Committer mestings.

This Commissioner understands that pelitical campaigns involve
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reguests for support ranging from financial contributions to
passage of resolutions. Considsration of reguests for support fron
pelitical commititess or candidates, .absveﬁt cther evidence of
coonrdinated canpaign activity, does not become a reportable in~kind
contribution by the person recelving the solicitation of zupport.
However, onge a person or membership organization makes a decision
to support the campaign of a political committee or candidate,
attendance at the political committee's or candidate's decisione-
naking meetings is a reportable in-kind contribution wunless
otherwise exenpted by lav or rules. The sharing of campaign
strategy and information and the acguiescence of the attendses,
whether by vote or silence, iz ovne of the most valuable commodities
in a campaign. That is especially true where the attendsssz, like
Sandy Stash of ARCO and the exegutives representing the
corporations and menbership organizations discussed in this
decizion, have vast experience dealing with state government,
mining regulations and public opinion.

Dr. Lindsay Horman, Chancellor of Montana Tech, sngaged in
coordinated campaign sctivity with MOSWL. Dr. ¥orman supplied
HMCSWL with a list of ¥ontana Tech professors who could pteviéa
valuable campaign information. However, it does net appesr that
the plan to involve Hontana Tech in the HMNISWL campaign was
implemented. In addition, Dr. Borman has rvesigned as Montana
Tech's Chancellor snd he will lesave office in June. Accordingly,
thiz Commissioner will not pursus thiz vislation against Hontana

Tech., HOSWL, howsver, had an obligation to determine the fair
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market valus of Montana Tech's contribution and include the ampunt
in its =8 reporis as an in-kind contribution.
Rusg Ritter represented the Wazhington Corporations on the

X
¥

HOSWL Steering Commititese and was involved in  other ¥MCS

activities. The Washington Corporations f£iled a O-4 report on
March 12, 1%%8 indicating that My, Ritter spent six hours at MCOSWL
Steering Committes mestings. It appears that the Washington
Corporations® C~4 report understates the time spent by Mr. Ritter
on HOSKHEL activities. The Washington Corporations did not timely or
acoyurately report its in-kind contributions to MCSWL. MCSWL did
not timely or acourately report the'Washingtan Corporations! ine
kind contribution.

Four membership assoclations (Hontanans for Private Property
Rights, the Montana 4 X 4 Associaticon, Montanans for Multiple Use -
¥ission Valley Chapter and the Montana Hining Association) provided
MOSWL with their penbership lists for use in MCSWL's campalign.
Providing a principal campaign commitiee like MUSWL with 2 member~
ship list is an in-kind cantrib&tian'thét hias great value to a
campaign. Hone of these organizations filed C~4 reports. MOSWL
2id not report the valug of thés& membership lists as in-kind
contributions.

» 41 3

The issue of contributions being reported on MHOSWL's 8

report bub not timely reported on incidental committes C-4 forms

hag been  discussed extensively on pages 3 through 7 of this

BL




decision and Statement of Findings 1 and 2. The remaining Frasier
allegaticn in Clain 3 is that $$venmﬁ§‘peta.made gontributions that
ware not reported by MOEWL.

Seven-Up Pete’s contributions to MOSWL are addressed in
Summary of Fack 22. Seven-Up Pete double-rveported contributions in
its Neovember 25, 15%8 -4 report. Host of the Novenmber 13%8 in-
kind contributions reported had been made and reported in the
previous reporting perisnd. MCOSWL had no obligation to report
contributions that had not been made.

CIAIH 4

The allegations againet MTA, WEFR, MS5GA, the Realtors, SCEQM,
BM2 and the Gold Institute reguire an analysis of certain free
speech and freedom to assﬁmiat& issuss. The First Asendsment
protects political association as well as pelitical expression
{Buckiey v. Valgeo, 424 U. 5. 1, 1%, 86 B. Ct.812, 4% L.E4.2d &3%
{1878}y,  But Buckiey also clsarly establishes that fraédam of
speech, ths right to sssociste and the right to participate in
political activities are not abselute (see, e.g., Buckley, supra,
at pp. 28, 2% and 38). Kia Frasier and ¥r. Englund allege that
HMTA, WEFR, MSGA, the Realtorg, MM2 and the Gold Institute becane
politicael committees subject teo zampaign  financs ra?@ﬁting
reguirements because of their activities Juring the I-122 canmpaign.
¥r., Frasier and ¥r. BEnglund allagg that 3ﬁxgx; which d4id register
as a political compitiee, did not properly report zll expenditures
and contributions.

Hontans law defines 2 "political comsittes® in pertinent pard




az “Yany copbination of two or more individuals or a person cther
than an individual who makes a contribution or sxpenditurs...to
support or oppose a hallet issus or 3 committes organized to
support or oppose a hkallet igssue.,.® {Ssctisn 13~1-1031{18}, HOR},
The term “perscn® includes corporations and asscciations such as
MTa, WEPR, KSGA, the Realtors, MMA and thes Gold Institute (sse
Ssction 13-1~101{17}, KCA}. The definitions of ®contribution® and
”exganéitara” enconpass a Ypayment, or distribution of monsy ov
anything of value to influence an slection” (Sectlions 13~1-101(8}
and (10}, ¥CA}.* |

Th& first ﬁetermiﬁatian to be made is whether the actions of
MPA, WEFR, MS5G2, the Realtors, SCEQH, MMa and the Gold Institute
during the I-122 campaign constituted contributions or expenditures
to influence the I-122 slection, thus making thsse organizations
incidental pelitical committess. This Commissioner fully
understands that lavs which regulate speech and association must be
narrowly applisd to avoid thé vnoconstitutional chilling of
protected First Zpendment rights. In the absence of Hontana court
decisions specifically addressing the First Anendment lssues raised
by the Prasier/Englund complaints, the Commissioner must look to
federal court cases construing similar language under the Federal
Blection Campaign act.

¥umerous federal caser intsrprating anﬁva@plyingJBQQkZey'have.

narrowly construed the phrase ¥payvment, or distribution of monsy or

*wontana's definitions of “contribution” and “expanditurse® are, in
portinest part, virtually identlesl to the definitions of the same terms in the
Paderal RBlectivn Campalign Bot, 2 V.£.0, $431(834R{1} and (93{83¢i).
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anything of value to influence an election® to avaeid infringing on
protected spesch {sse, w.yg., Fev York Ccivil Liberties Union v.
Acito, 459 F. Supp. 75 (1978); FEC v. Massachusetts Citizens for
zife, Inc., 472 U.S. 238, 107 §. Ct. 618 (1888); and Akins v. FEC,
101 F. 38 731 (D.C. Cir, 18%8)). The extent to which Pirst Amend-
ment righte may be subject to campalgn reporting reguirsments is
dependent on whether the campalgn activity is an ®independent
expenditure® or & “coordinated expanditure.®

a&n independent sxpenditure is entitled te the greatest First
hmendment protection %hecause ...[{it is] closest to pure issue
discussion and therefora farthast removed from the valid goal of
preventing eslection corruption® (Akins, supre, at p. 741}. A&An
independent expenditure is made without sclicitation by, direction
from or coordination or consultation with any candidate or the
candidate's committes and/or campiign (Id.; and Nontana a‘é;mzer of
Commercs v. Argenbright, CV~376-H~0C0L, Opinion and Order, Februsry
18, 1%98).° An organization‘'s independent sxpenditure only loses
its expansive First Amendment protecticon from campaign finance
disclosure if its spending becomes *so extensive thavt the
organization’s major purpose may be regarded as campaign activity
s o % or the expenditure involves Yexpress a{ivcs::acy”. of the elsction

or defeat of a vandidate {Akins, supra; MCFL, supra, at p. 24%; FEC

SMontana's campaign finsnce reporting rules include & definivion of
*independent expenditure™ but the erm only refsrances campaligas isvolving
candidates. ABH $4.30.323¢3} definew the term o includes "an expenditurs for
communications advorating the auscaas o defeat of & gandidate which iz ant madse
with the cooperetion or prior sonssnt of or ip consultstion with, or a% the
raguest or suggeetisn of, & pendidate or an agent of & candidate o¢
ComBiteRg. ..o
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v. Central Long Island Paxy Reform, €16 F. 24 45 (24 Cir. 18388} ; and
FEC v. Furgatch, 807 F. 23 BE%7 (%th Cir. 1%87})}.

A paymant or expendiiure made in cocrdination or consultation
with & candidate or pelitical committee raises fewer constitutional
concerns and nay be sublect to meore exacting campaign finance
reporting regulrements ({(Akins, supra, at pp. 742 and 743},
Cocrdinated expenditurss are contributions under federal law and
the organization or person making the cocrdinated expenditure will
be gsubject to political commitiee reporting obligations {Id.}.
| Montana's commitment to full disclosure of contributions and
sxpenditures in political campaigns began with an initiative in
1%12. ¥®hen Montana enacted a swesping revision of its campaign
finance reporting laws in 18785, the Montana Legislature clsarly
embraced full disclosure of campalign~related spending:

It is the purpose of this act to sestablish
clear and consistent reguirements for the full
disclozure and reporting of the szpurces angd
disposition of funds used in Montana to
support or uoppose candidates, political
compittess, or issues....{Bection 1, Chapter
480, Laws of 1875.} ‘

. The Ninth Circuit Court of Appeals affirmed Montanatls right to
reguire the public disclosure of contributions in ballot issus
canpaigne in € & © Plywood Corp. v. Hangon, 583 P. 28 421 {gth Cir.
1978} ; ses also 420 F. Supp. 1254 {1976}}» € & C Plywood involved
the 1%7% Montana Legislature's snactment making it unlawful for a
corporation “to pay or contribute® to s hallot issue campaign. The
Binth Clrouit declared that Hentana's total ban on oorporate

paypents or contributions in support of or in oppesition o ballet
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izsues was unconstitutional and vieclated corporate Pirst Amendment
rights (Id., at p. 423}, But the Court cited Buckley for the
proposition that disclosure of the socurces of contributions ®was
the least intrusive meansz of curbing poetential corruption® {Id.}.
The ﬁacisibn expressly recognized that Montana had the right to
enact aampéign disclesurs regulrsments for payments or contribu-
tions wade in ballot issue campaigns {Id.}.

Within the context of the preceding discusaion, it is clear
that a npenbership asscclation or corperation that expressly

advocates the passage or defeat of an initiative, or coordinates an

axganﬁiture with & ballot izsue conmittes, ¥falls within the
definition of a political aemmittaa andar'ﬁgntana law {Section 13~
I~101{18}, ¥MOA}. Henpbership assoclations are generally comprised
of two or more individusls {(human beings). ¥ost menbership
asgociations are also non~profit corporastions {e.g., MBGA, MTa, the
Resltorz, the CGold Institute, the ¥HMA and WEPR). Hontanals
¥oolitical committee® definition includss two or more individuals
or a person cther than an inﬁiviéaal {a,é., 8 corporation,
asgociation or firm} who makes a contribution or expenditurs to
support or oppose & bhallot izsus. | |
Keontana law deals with the First amendment implications of the
brosd gdefinitions of political cnmmitta&, contribution and expendi-
ture, in part, by ewsmpting certaln organizational cosmunicationsz
from campalgn reporting requirements. Sacﬁians' 13=-3-301{6} {b}{iil}
and 13-1~-301{10} {b} (iv}, MCR, exenmpt communications by 2 membership

srganization or corporztieon with its members, stockholders or
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emplovess from the definition of contribution and expenditure.®
The ¥Frasier and Englund complaints against HTA, WEFR, MB3Ga, the
Bealtors, ¥Ma and the Gold Institute reguire & determination of
just how sxpansive the organizational communication exemptions are
when applied te the facts of this matter.

The rules of statutory construction reguires that the plain
meaning of the words in a statute be applled {Section 1-2-206, MCA;
Lovell v. State Fund, 280 Hont. 27%, 860 P.2d 85 (1883}; and Tongue
River Electric Co-op, Inc. v. Hontana Power Co., 1985 Mont. 211, 638
P. 24 862 {1%81}). The courts and thig Commissioner do not havs
the power to insert language thét the Legislature has omitted or to
omit what the Legislature has inserted (Gaub v. Milbank Ins. Co.,
220 Hont, 424, 715 P. 2& 443 {1886} ; State ex yel. Palmer v. Hart,
201 ¥onk., 526, 655 P. 24 965 {1%82}}. The Montana Legislature has
unanbiguously ﬁefine& the scope of the ﬁrganizaéimnal compunica-
tion exemptions as follows:

i. The cost %of any compunication Ey any membership
organization or corperation to its mesbers ovr stockholders or
smployess® dogs not have to be reported asz a _aaﬁtributimi oy

axpenﬁituré under Monbtanaz law. The exempiions apply only to the

costs incurred by the sembership organization or corporation. If
a membesrship organization or corporation coordinstes its menberw
ship, sharehelder or employves comnunication with a candidate or

principal ceppaign committes, the candidate andfor the principal

Syonrane’s organizetionsl communizaticn esenptions From campalgn reporiing
reguirenents are sinmllar to the exemptlons under the Pedersl Rlsction Csmpaign
Aot {gee 2 USC 431{N{BI(iiL} angd 43T {BI{Bivii}-
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cappaign committes must timely and accuratel? report its costs and
expanditures,

2. The organizational comwunicabicn exemptions are absolute,
They apply $0 "any communicatien,® even if there is coordination
with a candidate or principal political sommittes, The statutory
language makes no distinction betwesn crganizational communications
prepared solely by or at the expense of the corporation or member-
ship organization and organizational communications prepared in
coprdination with or by a candidate or a principal campaign
committee.

3. ‘The erganizational communication exemptions only apply if
the communication is limited to the nenbership, shareholders or
anplovess of the nenbership organization or corporation. This does
not mean that the sxemptions are forfelited if the crganization or
sorporation honors reguests for coples of the compunication from
someone other than & nernber, shareholder or employese., {The Pirst
Arendment regulres a narrow application to avoid fres smpsech
issuss.} Bub the exepptions do not allow unsolicited distribution
of campaign~related wembership communications to the press,
legislators, other pembership assocciations or the public at largs
unlass the,csr§@ra£iﬁn or menkership association is prepared o
report its ﬁxpanéitﬁzasvﬁs in=-kind contributions.

This interpretation iz consistent with previous rulings of the
Compissioner. This Commissioner and his predecsssor have ruled
that distribution of a peubership srganization’s communication to
persong other than the members of the argéniz&tian subjects the
prganization fo the r&gistza@iaﬁ and reporting reguirements of
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Montana's campaign finance laws.

In the Matter of the Complaint ZAgainst FProject 84 HEAL
Hontana, Bummary of Facts and Statenment of Findings, Ssplenmber 30,
1594 {®Prodect HEAL Decision’), invelvad a complaint about Project
HEAL's distribution of a leglislative candidate’s brochure in a
wembership mailing. The complainant had reguested that Projsot
HEAL include him in its mesbership nailings even though he did not
intend to begome & pember of Project HEAL. This Commissioner ruled
that the complainant could not reguest copiss of the nembership
wmailing and then argue that Project HEAL's compliance yith his
reguest viclated the erganizational compunication exsmption. The
decision makes it alear,-hewevar, that if Project HEAL was making
unsolicited distributions of its organizational communications to
legislators or groups other than its members, such distributions
would sublect the Project to politicsl commities reporting
reguirenants.

Commissioner Dolores Celbury rulsd on the organizational
copsunication exenptions in a 1988 letter to the Montana Education
hssociation {*HEA®). The MEA wanted fo nake coples of a canpaign
tape prepared by Haney Kesnan, who ?as a candidate for Supsrinw-
tendent of Public Instruction. HEA intended to show the tape to
its local chapters. HEA was concerned that it weould become a
political committee if it sngaged in such activity. Commissioner
Colburg advised In a February 4, 1988 letisr that the organiza-
tional communication exempiions applied so long az the ¥EA only

played the tape for ite membesrs at local MEA chapter meetings. Hs.
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Colburg made it clear that distribution or use of the tapes by HEX
sutside of MEA umembership meetings would sublject the MER to

itical committes reporting regulirsments.

o2

po

It nmust be noted that the organizational communicatior

(44

apply if the corperation or menmbersh.p

o3
%]
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exenptions do
rganization is a Yprimary political committee®™ {Ssctions 13-1~

183{8) (k) {iii} and 13~1~3031~-{10} (b} {iv}, MCA}. Unfortunately, the

term “primary pelitical committee® is not defined in Montina's
campaign finance laws and rules. The Federal Election Carpaign
Aott's eorganigational compunication exemption states thit the
exemption does not apply if the corporation or organiszazion is
organized primarily for the purpsse of influsncing the nomination
or election of a federsl candidate {2 USC §431)}{8)(B){iii}}. It
would be logical to assune that the Montana Legislature intended to
sdopt a similar sxeeption to Montana®bs pembership communication
gxemptions. However, because the facts of this matter do not
reguire resolution of the ¥primary political committes® ilzsue, it
is not necessary to address this legislative anomaly at this time.
{The Project HEAL Decision contains a discussion of possible
interpretations of the ternm ¥primsry political committee.®)

The alleged violations at issue under Claim 4 invelve the
least intrusive Pirst Amendment inguiry. Did the nembership
asaeciati@ns in gusstion fail to repori cariain expenditures
spposing I-122 as in-kind contributions to MOSWL?  This inguiry
doas not reguire the disclosure of meanbership liste. The source of

the funds used €o pay for the sxwpenditures {memb&rahiy dursg v.
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grants} ls not an lssug except as it relates to possible
coordination with MCSWL or any of the other inzidental political
compittees who supported MCSWL. This inguiry does not invelve
limits on ewpundituras from oorporate general treasuriss under I-
125 or subssquent acts of the Legislaturs {ses Montanas Chamber of
Commerce, supray. This inguiry does not invelve prohibitions or
limits on political committee expenditures or a prohibition against
elaction day expenditures {Montana Right to Life Association, Cause
¥o. 36-165=BLG~-JDS, Order, February 3, 18%8}}. The lssue is
whether the membership organizations and corporations in gusstion
should have reported independent sxpenditures exprassly advecating
the defeat of I-122 or expenditures made in coordination,
consultation or concert with MCBWL.

The importance of this ingquiry goes to the heart of Montanals
carpaign finance disclosure law. Fraventing corruption or the
appearance of cerruptiaﬁvin the election process is essential to
maintaining citizen confidence in our political system {(Montana
chamber of Commerce, supra, at p. 21}.  Full and complete
disclosure of all sxpenditures and contributions made to influence
the I~122 election is essential to maintaining public confidence in
Montana's initiative provess. ¥y dob is to determine whether there
has been full and complate disclosure of all expenditures and
sontributions by Kéﬁ%&, KTA, MSGA, the 8old Institute, SCEQH, ¥¥A,
WEFR, WETA and other businesses, menbership associations ang gr@uyé

that opposed I-122.
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The Sold Institute did net bhecowme 8 political committes
subject to Montanz's campaign finance reperting reguirssments by
virtue of its 1%%% activities in Montana. Wnile thers is evidence
of some interaction between the Gold Institute and MCEWL in late
April of 1$%6, the Gold Institute had already run its television
ads in Hontana {the ads ended April 14, 19%8}, The Gold
Instituts’s ad in the early May 1%%6 Montang Mining Wesk newspaper
insert did not pention mining regulstions, ballot lssues or water
guslity. The Sold Institute did not engage in express advoesacy
opposing I-122. There is insufficient evidence to conclude that
the Gold Institute engaged in coordinated campalgn achivity with
MCsWL. The Gold Institute and MCSKL 4id not violate Montana's
campaign finance reporiing laws by failing to report the Gold
Institute’s Hontana exyénﬁituras az an in-kind contribution.
ASBOCIATION
The M5GA ewpressly advocated the defeat of I~122. It is also

clear that the MSGA coordinated its actions against I-122 with
MCSWL. 7The MEGA became an incidental political committee because
its newsletters wesre sent unsolicited to the wmedia and other
selected aass&iatiaﬁs. HSGA Dbecame an incidental political
comnittee subject to O~4 reporting reguirements during the I-122
CREPALYN . ¥8GA falled to report the cost of preparing and
distributing its newsletter communications.

| John Bloomguist attended the éugust 1%, 19%8 MOSWL Steeving

Commities meeting for "allied groups.® Even though this mesting




was primarily devoted to briefing allied groups about the status of
rhe I-122 campaign, the wvalue of ¥M¥r. Bloomguist's time in
representing the ¥S32 at the neeting must be reported. Degause the
MEGA became a political conmittes subject to campaign financs
reporting reguirsments for the reasons stated in the preceding
paragraph, MOSWL-related activities involving the MS8A Board or its
staff should have been reported.

HCsSWwL falled to repert as in-kind contributions the HSGA
activities described in the preceding two paragraphs. Keither
MCSWL nor MSGA reported any in-kind centributions to MCBWL.

| | WEFR and WETA

The interrelationship and interaction betwsen WETR and NC8WL
iz well dgc&men&eﬁ'{sea Summary of Facts 141 through 171}, Jerry
anderson was both the President of WETA and MCSWL's Campaign
Dirvector in 18%6, Three othar ¥WETA Board menbers served on the
HCBWL Steering Commitbtes. Peggy Trenk, WETA's Executive Director,
was a vigorous participant in HCOSWL's campaign. WETAZ and HUSWL
reported $240 of personal services by ¥s. Trenk for filming MCSWL
TV ads az an in-kind contribution to MOSWL. However, WETA and
HCSHL did not report any other HOSWL-related services by ¥s. Trenk
during the campaign. She was a regular attendee at ﬁéﬁﬁh Btearing
Committee meetings, wrote WETA press releases invelving HOSWL~
financed activitiss, appeared on radio talk shows as an a§psnaét of
I-122 and helped covrdinate MOSKL's ®allied group® activities. Hs.
Trenk had numerous meetings with Pos Daubert and MOSWL staff to

discuss everything from draft canpaign brochures to focus GEroups.
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¥either MCSWL nor WETA reported these significant in-kingd
contributions by M. Trenk.

KCSWL did properly report sxpenditurss for certain activities
that wers represented to be WETA actiwvities. Although WETA issued
press relezses indicating that Dr. Marvin Goldman's appearancs at
WETA's September &, 13%6 annual convention was sponsored by WETA,
Dr. Soldmanis appearance was actually pald for by MCSWL. MUSWL
timely and accuratsly reported the payments for Dr. Goldman's
apge&raaca'a% the 1%9%8 WETA convention. However, nelther MOSWL nor
WETA timely or sccurately reported any services provided by Hs.
Trenk in writing the presz releases.

WEFR's interrelationship and inter&cticn with MCOSWL was also
extensive. The primpary WEFR iszus is whether any of WEFR's
resource education efforts in 19%6 constituted political committes
activity or whether the organizational communication edemptions
apply. This determination reguires a careful exanmination of the
facks.

REFR's primary purpese is rescurce aducation., The actions of
the 1%%% Legislature spurred WEFR and WETA into pradazing issue
papers sxplaining why the 1%95 wabter quality lawv revisionz were
necessary and justified. Some %QFR,iésaé papsrs wvers produced as
i@gi&im&t& resource sdusation tools before I-122 bescame the
overriding issue. Issus Papers 2 and 3 {”XQntana’s Water {uality
Laws Fully Protest ¥Water Usss® and "¥Water Lav Changss Dontt Haram
Public Health®) ware prepared bhefore HOSWL was formally organized

and before ﬁhe language of I~122 had bsen approved. Howsver,
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Summary of Facts 14%, 151, 182, 165, 188, 167, 168, 165, 170 and
173 iﬁﬁiéat& that sother WEFR documents were preparsd to influence
the I-182 selesction. Irn particular, there was sxtensive
coordination and consultation between WEFR and MCSWL about the
mixing zons issus paper amd the arzenic brochure.

Peguy Trenk was an active participant In the MUSYL campaign,
She was also the editor of WEFR's issue papers and the arsenic
brochure.

Tom Daubert, HOSWL's Cemmunicéti&ns Director, sarved as WEFR's
Treasurer in 1295-95 and became its President in 1%%&8. HMr. Daubert
reviewsd anﬁ.eﬁitgé the mixing zone lsmsue paper. Mr. Daubert
billed HMCSWL feor peffarming these services and MIOSWL paid him.
Paggy Trenk sent Mr. Daubert a draft of this mixing zons paper
éalicitiﬁg his thoughts seven weeks before the paper was published.
¥r. Daubsrt discussed WEFR‘s nmixing gone paper with Jerry Anderson
on April 24, 1%96.

Bric Willisms was paid by Pegasus Gold Corporation, ona of
HOSWL's biggest contributors, to write the arsenic brochure. Hr,
¥illiams® work on tha.arsanic broghure was not reporied az an in~
 kind csﬁtrihutiﬁn o HOSWL &y gither Pegasus Gold or HMCSWL. Tonm
Daubert reviewed and edited the arsenic brochure. HNCSWL paid Mr.
Daubert to paffcrm these services.

On May 1%, 1958, three weeks befors WEPR's mixing sone paper

was printed and copled, John Fitzpatrick asked WEFR's permission to

use the mixing zone papsr In BOBWL's campalgn. Pegasus Sold paig

to have 10,000 coples of the miwing zone paper printed. Copying
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timing of these zctions substantiatss that KCSWL knew the mixing
zone paper was & valuable campalgn document before it was printed.

Similar facts exist for the arsenic brochures. One of NMCE¥L's
media consultants, Pifth avenus Advertising, designed and printed
the arsenic brochure. Fifth Avenue billed WEFR for 1&,%&8 coples
af the arsenic brochurs on June 10, 1%%6. {EFR, in turn, billed
Fegasus Gold for Fifth Aveanue's design and ceopying oosts on June
14, 19%6., Pegasus took $,500 copies of the arsenic brochure for
use in the HCBWL campaign and left S00 copies for WETA. This
action confirms that MUSWL knsw the arsenic broghure was a valuable
campaign docusent before it was printad.

¥y conclusion that WEFR's arsenic brochure was designed to be
an MOSWL campaign dooument alse avisss oub of the design of the
brochurse itself. Uniike the other thres water guality issus
papers, the arsenic brochure was not printed on WEFR letterhesad,
designated as an "issue paper” or assigned a number. The arsenic
brochure was a campalgn-style brochure, complete with full color
printing and photographs.

Kixing zones and arsenic were major issues throughout the I~
122 campaign. gcswahpai@ Marvin Goldman $1,500 per day to lobby
Governor Racicot and address the WETA convention on arsenic risk
factors. HMCSWL's péllinq and focus group analysis em?ﬁasizedvtha
importance of educating the public about Montana's gxisting water

guality ragulations. Mixing zones are the key component of
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Hontana's regulations., The same polling and focous group analysis
stressed that the %arsenice” lssus wss being successfully used by
the proponents of I-122. The WEFR mixing sons paper and arssnic
brochurs werg designed and written to kecome important elements of
BOSWLYs I~123 campalign.

The final reason for concluding that WEFR's mixing zone issue
paper and arssnic brochurs wers canpaign documents liss in the
digstribution of the Jdocuments by WEFR. WEFR did not limit its
distribution of the 500 coplies it retained to WEFR/WETA menbers.
The documents were distributed unsolicited to legislators, other
asgociations %né other interessted persons. Such unsolicited
distribution to nonmenbers falls outside of the organizational
communicetion exemptions,

There iz insufficient evidence of consultation and
coordination hetveen WEFR and MCSWL to concluds that any other 1%%%
WEFR communications or activities should have been reported as in-
kind contributions to MOSWL,

WEFR states that it spent 36,4%8.38 on water guaiztymrelateﬁ
publications in 1%86&. Most of this ancunt snaulé have besn
reported 2% an in-kind contribution to MCSWL. Time spent by Peggy
Trenk editing andfor working on the mixing zone issue paper and the
arsenic brochure should have been reported as an  in-kind
sontribution to MCSWL.

BOBWL failed to report the in-kind contribution by ¥EFR
described in the praceding paragraph. MCOS¥WL and Pegasus Gold 44g

properly report the copying and printing costs incurved by Pegasus
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Gold for the thres WEFR izszus papers used by MCSWL in the I-122
canpaign.

THE BRALIORS

The Realtors cocvdinated and consulied with MOSKL in preparing
compunications to ths Bsaltors® nesbership. The Realtors?
newsletters and *Montana Today® mailing expressly advocated the
defest of I=-122. However, there is no evidence that the Realtors?
membership communications about I-122 were distributed unsolicited
to anyone but its members. In the absence of svidence that the
Realtorst I-122 communications were distributed to nonmenmbers, the
arganiaatiénai communication exemptions apply and the Realtors are
not reguired to report the cost of such compunications.

A Bealtors! staff member attended the August 19, 1936 BUSWL
Steering Cormittes mesting for ¥allied groups.® Ths vaiue of the
Realtors® staff time spent attending the KCSWL Steering Commities
sesting should have been reported as an in-kind contribution by
both KGSQL and the Realtors.

The Realtors recsaived two FA¥es from MCSWL. The FAXes were
used to write newsletter articles opposing I-122, Wt the Realtors’
newsletters were only distributed to nmenbers. Abssnt svidence that
the Resaltors used the MCSWL FaX¥es for I-122 activitiss other than
commenicating with the Realtors® membership, this activity does not
censtitute an in~kind contribution to MOEWL.

SCEQH
Sections 13-37-201 and 207, MCA, remuire a political commilttes

to fille a2 statement of organization within five days after making
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an expenditure. SCEQM was smending letiters toe Governor Racicot
about I-122 in June and July, 1895 and issuing press relsasas as
sarly as Augush 15, 1%9%8. Thess dccumsnis were printed on SCTEQY
letterhead. SCEQM's statemant of organization is dated August 29,
1$%6 but 1t was net FaXed to the Copmissioneris office until
September 30, 1%%5 {the original was filed on Qoctobesr 7, 1§95§,
BCEQH vioclated Sactions 13-37-201 and 207, MCA, by failing to
timely file a statement of crganization.

SCEQM correctly states that it was consulting with the
Commissioner’s office during the sumper of 18%6 about its
obligations to register as a political commitiee. Bagsed on
 representations made by SCEQM aboub the independent nature of its
I-3122 activities, SUCEQH firsﬁ registered as a PAC and ultinately
reclassified itself azz a ballot issue comnitiee. It is now
apparvent that SCEQM was not acting independently of MUSWL and that
SCEQH was coordinating and consulting with HCSWL throughout its
Cinvolvenment in the I-122 campaign. SCEQM should have rggistexéﬁ as
a §rinéipalycampaign compittes a5 sarly as June of 1996, SCEQH
should have filed its first C-6 report in July of 13%&4. SCEQM
failed to timely report its contributions and axyenﬁitur&sbin
oppesition to I-122.

SCEGM falled to timely ang accurateiy report a8t least
$4,352.35 of in-kind contributions made by its individual mesbers
{Supmary of Facts &8 and €7). It iz likely that the anpunt of
unreparted in-kind ssrvices is understated.

The following businesses and/or corporations falled to timsly
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and accurately report in-kind contributions to SCEMM as set forth
in Summary of Fact 64:

Times Ltd., Bogeman {Terry Mudder)

¥M8E, Butis

MSE-HEN, Billings

Energy Laboratories, Billings

Hydrometrics, Helena

Schafer and Associates, Bozeman

¥axzin Technologlies, Missoula

Unifield Enginesring, Billings

08T Environmental denied that it was aware that one of its
suplovess was involved in SCEQM activities. {ST's employee, Joseph
Griffin, reported that he was not compensated by 05T for his time
spent on SCEQN activities. Mr. Griffin did use {5T's FAX machins
for SCEMM-related work and estimatesn that the FAX charges vere less
than $20. HMr. Griffih‘s uge of (8T's FAX machins ahéuld have been
reported by Hr. Griffin and SCEQOM as an in-kind contribution to
SCEQH. Beither ¥r. Griffin nor SCEQM timely and accurstely
reported the wvalue of this %20 in-kind contribution. Hr. Griffin
and SCEQM are not obligated to report the valus of Hr. Griffints
time becsuse it falls under the vcluﬁteai sxception of Bection 13-
I-101{8}{b) {1}, ¥Ca.

Terry Mudder, one of ths co-owners of Tines Limitsd of
Bozewman, indicated that he "volunteered® personal time to SCEQM.
¥r. Muddesr ascknowlsdges that he attended several SCEQM Bteering
commities nestings and made several local calls on behalf of SCEQM.
Kr. ¥Mudder alse confirmed that he wrote a check for $35.00 to the
ﬁemtgma Kowspaper Aszociation on behalf of SCEQM. SCEQM used the
irssociation to distvibute its gr&ss Yeleases. gb&anﬁ gvidence that
¥r. Budder recsived compensation from his bugin&ssyar % client for

ER$1E




SCEQM~relatad services, the volunteser time spent by Mr. Mudder is
not repertakle undsr Sechtion 13-1-101{6) (b} (i}, MCA. ¥r. Mudder
and  SCBEOM were obligated to report the $35 SCEQM-related
expenditure to the Nontana Newspaper Association. HNelther SCERM
nor Times Limited timely and accurately reported the $35 manstary
contribution made by Times Limited and/or Terry Mudder.

The services provided by Morrison-¥Malerle to Pegasus Gold and
HMOSWL reguire an analysis of ARM 44.10.321{2}. This rule governs
the provision of services to a candidate or a political committee
#ywithout charge or at a charge which is less than fair market valus
csox¥  This rule was adopted to deal with situations where a
business provides a service to a candidate or political committes
at reduced rates. For example, & catering business which caterg B
political commitise’s fund-raiszing dinner and charges half its
going rate is making an in-kind contribution in the amount of the
Sﬁ%‘ra&uceﬁ rate. An art gallery or sports sguipment store that
donates merchandise to a pelitical committes raffle is making an
in-kind contribution egual to the value ©of the merchandiss donated.
A law firm or accounting firm that donates services to a political
committee is making an in-kind contribution in thes amount of the
donated services. The purpose of the rule is to *lsvel the
reporting field® when it oomez to fully disclosing campaign
gontributions and expenditures. ARM 44.310.321(2) recaqaizes-t§a
unfalrness of requiring a pelitical committee with sufficient
monetary contributions to report that it g&iﬁ $1sﬁ;§aG o its law

firm while the opposing poelitical committee reports nothing if a
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law firm donates $100,000 of legal servicss.
¥orvison~Malerle preparsed municipal discharge data for

Montanats malior cities and provided the data to both Pegasus sold

<
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and MCSWL. 2lthough Pegasus Gold denied that the information was
actually used in the I-132 campalgn, the infermation was Clearly
prepared for possible campalign use. The nunicipal discharge data
was submitied dirsctly to Jerry Andersen. HMNorrvison-Maierls is an
environmental consulting firm and the services provided had value
to Pegasus Gold and MOSWL even though the services were apparently
donated by Morrison-Malerle. HMCEWL should have reporied the value
of Horrison-Malerlie’s services as an in-kind contribution by
Pegasus Gold. Pegasus Gold also had an ohligation to report the
fair markat value of Morrison-Maierle's services as an in-king
contribution to ROBWL.

It must be noted that the services providsd by Horvison-
Maisrle were provided eariy in the I-122 campaign {February of
18963 . Although ths first principal comsittes reports werse not dus
until March 10, 18%s8, the initisl HOSWL report had fo includse
¥,. .21l contributions received or expenditures nmade...prior to the
zime that a person bacans a,,,galitiaal‘cammitt&e“ {Section 13-37~
223{1}, HMCAY. HOSWL's initial ©~§ report should have included
Morrison-Maierlae's in-kind contribution.

The final SCEUM lssue to be addressed iz whether HOSWL should
have reported SCEQM's expenditures as an in-kind contribution. The
ansver is ®yas.¥ Despite repeated represantations to the contrary,

there was coordination, collaboration and consultation betwessn
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MOSWL and SCEQM and/or its founding menbers very sarly in the I-122
campaign. John Fitzpatrick asked M3E of Butte *to lzad the effart
to educsats the public® about I~3132 in February of 13%8. Mr.
Pitzpatrick’s employer, Fegasus Gold, was paying BCEQM’s founding
firms to collect informstion for usse in the I-122 campaign in the
&yriﬁg of 19586. Eric Williams was working on MOSWL-related
communications as early as February of 19%6. The June 26, 19%8 Fa¥
from the BCEQM Steering Committes was FaXed Lo the Ssven~Up Pete
Joint Venture the same day and sent on to Jerry Anderson the nexkh.
sczaﬁfs awrr&SQQnﬁgnce with Governor Racicot was being FaXed by
Lisa Rirk of SCEQK to John Fitzpatrick., Tom Daubert wéxked with
one of SCEOM's founding firms, 8Schafer and Associates, on I-133
issues throughout the summer of 1%9&. Any claim that SCEQM was
independently lobbying gGovernor Racicot or working on municipal
miximg zong issues iz not supported by the facts., HMCSWL failed to

report these coordinated sxpenditures by SCEQM as in-kind contributions.

If any Hontana mpenbership assogliation had a directvvest&ﬁ
interest in the ocutcome of the I-122 elesction, it was the ¥Ma. It
is difficult to understand why HOSWL did not répﬁrt any in-kind
sontributions from the ¥MMA in light of the extensive coordination,
sensultation and interaction belwesn HCSWL and the MMA. The MMAi's
Exsoutive Director, Sary Langley, attended the crganizational MOSWL
Stesring Committee mesting and was intimately involved in MOSWL's
sctivities. Five ¥MA Board nembers served on MUSWL's Steering

Comaittes in addition to ¥r. Langley. 7The MMA's interaction and




ceordination with MCOSWL included sponsoring forums opposing Iélzz,
recruiting supporters to do HOSWL radio ads, developing an MOBWL
Press kit, providing a list of vendors and supplisrs to HCSWL, and
helping MOSWL collect useful economic informaticn about its
members. Neither the ¥MA nor BOSWL timely or accurately reporied
the value of these in-kind contributions.

The wﬁa published three articles in its newsletter expressly
opposing I-122. The MHMA's newsletters were distributed te its
members and legislators, Montana's Congressional delegation ang
federal and state mining regulators. Bazed on this distribution to
nonzmenbers, the organizational communications exsnptions do not
apply. The oozt of preparing and distributing the MMa's
newslatters expressly opposing I-122 should have been reported as
an in-kind contribution to MOSWL. Nelther the MMA nor MCSKL timely
or accurately reported these in-kind vontributions.

The third HMA issue iz whsther the ¥ontana Hining ¥Wesk
advertising was a coordinated expenditure constituting an in-kind
contribution to KOSWL. There iz evidence that the Montana Nining
ﬁaag began as an aﬁncatianél effort unrsliated to I-132. The
Februsry 15, 1%%6 KMA B¢&ré meeting minutes indicated that a
newspaper insert would run on April 2%, 1996 and that the Mining
Week celebration would colincide with the BAt's annual convention in
Butte. However, it is not possible to conclude that the Hining
Week advertising geagage delivered in late April and early May of
1886 was not 3 part of the coordinated MOBWL strategy in light of

the sverwhelming coordination between MUSWL and the NMa,
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There ig extensive svidence of interlocking wenmbership ang
activity between the MISWL Stesring Commitise, the MMA Board, the
A¥¥ Board and the MMA's Education Conmitiese (see Bummary of Pacts
193 through 1%8). One of HCOSWLis chief media advisors, Bob Henkel,
wrote and developed the MMAR Mining Wesk campalgn. Tom Daubert
briefed the MM2 Board on MCSWL campalgn plans on February 15, 1988,
3 ?ry Anderson attended the MMA Board's 2pril 3%, 19%& meesting and
reported on the I-122 campaign. Beb Henkel sent Jerry Anderson
copies of the MMA's Mining Week advertising on April 24, 1885. Mr.
Henkel's memo advises that the %%&’a\"eduaatigﬁal advertising is
timely now, as spelled out in ... [KHCSWL's] focus study memo.¥
xcswafénﬁxxﬁa should have veported the $35,807.7% spent by the MMz
on Montana Nining Week advertising as an in~kind contribution to
BOBWL.

The final MMA issue is whether the ¥MMA actually paid for any
portion of HOEWL's @éliiﬁg or focus group work. Even though the
aaévaanea and ﬁssaaiaﬁgs focus group analyéi& indicates the work
wag performed for the HMR, MCOSWL paid for and properly rsported
this aativity, Thers is no aviﬁencé that the MMA paid any money to

Dan Jones and Assoclates for the Aprlil 1%%& focus graay work.

The essance of coordinated campsign asctivity invelves the
opportunity to review im advance of publication or public
distribution coples of advertising scripts, newsletter articles or
éther campalgn-related messages. Even if the principal campaign

committee makes no changes in the Jdocuments or advertisements
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reviewed, the advance review and/or approval is coordinatien an
congultation. It is clear that WTA and MCSWL were coordinating and
Cansultiﬁg efore the May HTA newsletter was published. Dennis
Sury's March 28, 1596 memorandum to John FPltzpatrick was included
in MOSWLi's April 5, 1%%8 Friday Report, only one weex after the
ment was written. Mr. Bury allowed John ?itzyatric% to review the
draft of the HMay 12§85 nawéletter before it waz published. The
significance of this lies im the fact that only Mr. Fitzpatrick, a
key HCOSWL decision-maker and the nining industry’s representative
on the ¥TA Board, got the opportunity o review the draft M2
newsletter. No other MTA Board members wera asked to review the
articie. The importance of Hr. Burrls conclusions bto MCSWL is
reinforced by HOBWL's extensive use of Mr. Burr’s guoctes and the
newsletter itself throughout thé I-122 campalign.

Even if there was coordination between MCSWL and HTA before
thefxay 1586 HT& newslstter was published, the sedond deternmination
to be made iz whether ¥MTA limited distribution of its newsletters
to menbers. MTA sent its 1996 newslstters to the press, legisla-
tors and other nonprofit associations. Unsolicited distribution of
¥TA's newsletisrs Lo nonmenbers means that the organizational com-
munication exemptions do not apply. HTA's coordinated expenditurse
should have been reported a3 an in~kind centribution to MCSWL by
both ¥TA and HOSWL.

BOSWL 4id properly report the copying costs incurred to make
3,500 coples of the HTA's May 1936 newsletter for distribubion

during the I-122 campaign. HOSWL and MTA falled to raport zs an
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in-kird contribution the ¥TA’s preparaticon, publication and mailing
costs incurred for the May 18%6 newslebter.
CRNCLUSION

Based on the praceding Summary of Facts and Stateéanﬁ of
Findings, there is substantial evidence to concluds that the
following entities wviolated Montana's campaign finance raporting
and disclosure laws and that a civil pesnaliy action under Section
13-37-128, MCA, is warranted:

Montanans for Common Sense Water aawgfﬁgainst I-1232;

Arehibald Co.; |

Pro-Gport Production;

ABARCO;

AFFCO;

Golden Sunlight Mines;

¥Washington Corporations;

Bontana Chamber of Commerce;

Placer Dome, inc.;

- pick Irvin, Inc.;

Pegasus Gold Corporation;

Seven~Up Pete Joint Venture/HoDonald Gold Proiject;

Montananz for Private Property Rights;

Hontana 4 X 4 Assoviation:

Hontanans for Hultiple Use, Hission Vallsy Chapter;

ARCG:

Bclentists Concerned Aboub Bavironmental Quality in HMontana
(SCEQM) ; | | |
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Times Linited/Terry Hudder;
MEE;

HIE~HIHM;

Energy Labs;

Hydrometrics;

Schafer & Asseclates;

Haxinm ?acﬁnel&gieé;_

Unifield Engineering;

Joseph Sriffing

Hontana Aas@ciatiqn of Bealtors;

Montana Stockgrowers Asscociation;

Yontana Tawpayers Aszociation;

¥Western Bducation for Poundation Resources, Inc. {WEFRY;
Western Envircmmental Trade Asscciation {WETAY; and
¥ontana ¥ining Assopiation.

a2 ?}‘
DATED this J7 day of april, 1998.

20/
/54’/”2’*“?”/“‘”2“5‘

Ed Ardenbright, Ed.D
Commissionery
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