


































and early 1992 until its failure to gain required signatures as

certified on February 24, 1992.

Because there is no question that CI-62 was indeed a ballot

issue during the time of the activity described above and about

which Marbut has complained, the central issue then is whether or

not solicitation in opposition to passage of a ballot issue took

place in violation of section 13-35-226(3), MCA, which prohibits

public employees from doing so while on the job or at their

places of employment.

While the facts show that the FWP Commission took an

official position in opposition to CI-62 and that Commissioner

Rector sent memoranda with attached FWP analyses to sportsmen

asking their review and comment " . . . so that the commission

can make an informed decision on this issue" and stating that he

viewed CI-62 " ... as a solution in search of a problem," the

real question is whether or not the commission as a body or any

individual commissioner is a public employee and, therefore,

subject to the prohibitions of section 13-35-226(3), MCA.

Section 13-35-226, MCA, does not define "public employee";

however, I find that there is a legal distinction between a

"public employee" and a "public officer." Section 87-1-301,

MCA, requires members of the FWP Commission to make policy

decisions concerning the management of wildlife and the

department. According to section 2-15-3402(5), MCA, the

commission brings to this task the autonomy of a quasi-judicial

board. Commissioners are not "hired" for a wage to work
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designated hours under the supervision of an employer. Rather,

as section 2-15-124, MCA, provides, commissioners are appointed

by the governor, are confirmed by the senate, and are required to

take an oath to perform their duties independently of any

superior power except the law. Section 2-18-103(5), MCA, states

that commissioners are not public employees for the purposes of

Montana law concerning public employee benefits, compensation,

and classification. Moreover, section 39-31-103(2)(b), MCA,

excludes commissioners from the definition of "public employees"

for collective bargaining purposes. A sensible construction,

thus, of the term "public employee" as intended by the

legislature does not include the commission or its members. I

find, therefore, that the actions of the commission and its

members did not violate the prohibitions of section 13-35-226(3),

MCA.

Bob Lane, Curtis Larsen, and Jim Herman are salaried

employees of the Department of Fish, Wildlife, and Parks; they

are, therefore, public employees subject to the prohibitions of

section 13-35-226(3), MCA. The question narrows then to whether

or not their various activities and actions constitute prohibited

solicitations under the statute.

Larsen, as the facts show, did agree to be on the committee

responsible for writing the argument against CI-62 for the voter

information pamphlet; therefore, a reasonable conclusion to be

drawn is that Larsen personally opposed the initiative. He was

concerned that his involvement might be seen as reflecting a
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position of FWP, so he consulted with both the director and

deputy director of FWP before agreeing to serve on the committee

and apparently had their approval. Indeed, as the facts show,

Cool said it was felt that Larsen could provide some objectivity

to the work of the committee.

Before the work of the committee began in drafting the

statement against CI-62, Larsen resigned from the committee.

Obviously, then, he performed no work on a statement against CI­

62 for the voter information pamphlet. I find, therefore, that

Larsen did not solicit opposition to the passage of CI-62.

A careful reading of the Lane memorandum of November 20,

1991, of the Larsen memorandum of November 24, 1991, and of the

Herman memorandum of December 24, 1991, with all of the attached

documents--all of which Marbut cites to support his allegations

of illegal activities--reveals no solicitation to oppose CI-62.

The argument Marbut makes is that both the Larsen memorandum,

which had been prepared at the request of Commissioner Rector and

which provided the first analysis of CI-62 to the FWP Commission,

and the Herman memorandum to "License Agents," which enclosed

summaries of analyses, provided "only negative views of CI-62."

As such, Marbut characterizes these documents as being opposed to

CI-62 and their wide distribution as being illegal solicitations.

As noted in the facts, Lane pointed out, however, that what

one reader of the FWP analyses might see as being "negative,"

another might view as being "positive." It must be remembered,

as well, that the analyses were prepared at the direction of
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Commissioner Rector for the benefit of the commission and its

deliberations about the potential impacts of the initiative on

matters under the jurisdiction and management of both the FWP

Commission and the department. The staff would have been remiss

in their assessment of CI-62 had they not included potential

negative impacts that they found. But even if the analyses were

conceded to be only negative with respect to CI-62, I do not find

that they then would constitute solicitations of opposition to

CI-62.

As for distribution of these documents, Rector, who is not a

public employee within the meaning of section 13-35-226(3), MCA,

and therefore not subject to its prohibitions, was responsible

for the widest distribution of the analyses. And lest anyone be

mistaken or think otherwise, Herman made it absolutely clear in

his cover memorandum transmitting the commission resolution and

summaries of FWP analyses that FWP had not taken a position on

CI-62 "... because state employees, as opposed to public

officials, may not solicit support for or opposition to the

passage of a ballot issue under state law." Moreover, neither he

nor anyone else on the staff of FWP could legally withhold public

documents or public information from anyone who requested them.

I do not find, therefore, that the distribution of any of

these public documents constitutes solicitations of opposition to

CI-62.

As for the Lane memorandum, it was an internal document

addressed to FWP employees to keep them informed by providing
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them the text of the initiative and "a brief synopsis" of the

legal analysis. At the same time, Lane cautioned employees about

the prohibitions of section 13-35-226(3), MCA. I do not find in

any respect that the Lane memorandum dated November 20, 1991, is

a solici~ation to oppose CI-62.

Finally, with respect to Lane's presentations before a

number of groups, two of which Marbut cites as further evidence

of illegal activity, the facts show that those interviewed who

were in attendance at the various meetings confirm that Lane made

clear that neither he nor FWP could take a position with respect

to CI-62. In addition to their saying that Lane either expressed

that caveat or clearly did not take a position on CI-62,

different ones characterized his presentations as being "a dry

legal report," "very legalistic," and "as unbiased as possible."

With respect in particular to the meeting of the Russell

Country Sportsmen's Association, I personally listened to the

tape of the meeting provided by Canon and found no instance in

which Lane could be deemed to have solicited opposition to CI-62.

Rather, the tape confirms Lane's statement that he made clear the

prohibitions in the law about public employees taking a stand on

CI-62. I do not find, therefore, any evidence that Lane was

advocating a position against CI-62 when he appeared before

various groups in late 1991.
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CONCLUSION

Based on the facts and these findings, I have concluded that

neither the Fish, Wildlife, and Parks Commission nor employees

Bob Lane, Curtis Larsen, and Jim Herman of the Montana Department

of Fish, Wildlife, and Parks violated section 13-35-226(3), MCA.

DATED this 4~ day of March, 19920

DOLORES COLBURG
Commissioner of
Practices
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