


























Bishop relied on information he obtained from the State Republican
Legislative Campaign Committee. He believed that the information
accurately reflected Senator Towe’s voting record, and he did not
conduct any additional investigation to verify the accuracy of the
information.

Senator Towe believed Senator Bisghop was referring to all
votes (both committee and floor) on all tax bills considered by the
1993 Legislature. Thus, he believed that Senator Bishop had
mischaracterized his (Senator Towe’s) voting record by claiming
that Senator Towe had only voted against one tax bill. Senator
Towe voted to table SR 162, SB 376, and SB 437, which were all
bills which would have imposed or increased taxes. Senator Towe
therefore believed that he had not "voted for" these tax bills, and
that Senator Bishop'’s contention in his campaign literature that he
(Senator Towe) had voted for every new tax or tax increase "except
one" was untrue.

Senator Bishop, however, states that he was referring only to
floor votes, not committee votes. Of the four bills referred to by
Senator Towe that made it to the floor (SB 299, SB 235, HB 504, and
SB 410), Senator Towe only consistently opposed SB 299 throughout
the entire journey of the bill through the Legislative process.
Senator Towe’s votes on SB 235, HB 504 and SB 410 at various stages
of the process could be construed as votes in favor of those bills.

In any event, the evidence establishes that Senator Bishop
was, for the most part, referring to different bills than those

referred to by Senator Towe, when he represented Senator Towe's

10



voting record. The information Senator Bishop relied on did not
include Senator Towe’s voting records on SB 299, SB 410, SB 376, SB
162, or SB 437. Senator Bishop’s failure to investigate further,
however, is insufficient to establish reckless disregard. Bartimo

v. Horsemen’s Benevolent and Protective Association, 771 F.2d 894,

898 (5th Cir. 1985).

Under these circumstances, there 1is not sufficient evidence
that when Senator Bishop made the representation regarding Senator
Towe’s voting record he was "aware of a high probability" that the
representation was false, or that he "subjectively entertained
serious doubts" as to the truth of the representation.

Claim 2

It does not appear that an allegation that a candidate
misrepresented his own voting record can establish a violation of
the statute. The statute prohibits "any person" from knowingly
misrepresenting the voting record of "any candidate". The choice
of language by the Legislature suggests an intention to prohibit
the misrepresentation of a candidate’s voting record by a person

other than the candidate. Had the Legislature intended to also

specifically prohibit a candidate from misrepresenting his own
voting record, it could easily have included express language to
that effect in the statute. Its failure to do so supports a
conclusion that the statute does not apply to this situation.
Mont. Code Ann. § 13-35-234 is a penal statute, which must be
strictly construed and may not be extended by construction.

Montana Automocbile Association v. Greely, 193 Mont. 378, 389, 632
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P.2d 300, 306 (1981); Shipman v. Todd, 131 Mont. 365, 368, 310 P.2d

300, 302 (1957). Court will not apply penal statutes to cases
which are not within the obvious meaning of the language employed
by the Legislature, even though they may be within the mischief

intended to be remedied. State v. Aetna Banking & Trust Co., 34

Mont. 379, 382, 87 P.2d 268, 269 (1906). See also State ex rel.

Penhale v. State Highway Patrol, 133 Mont. 162, 165, 321 P.2d 612,

613-14 (1958).
Claim 3

There is also insufficient evidence of a violation by Senator
Bishop with respect to Claim 3. Senator Towe contends that Senator
Bishop misrepresented Senator Towe’sg voting record and made false
statements concerning SB 235, considered by the 1993 Legislature.
SB 235 would have submitted the question of whether a four percent
sales and use tax should be enacted to a vote of the qualified
electors of Montana at a special election. Senator Towe voted
against the bill on second and third reading in the Senate. Upon
its return from the House, Senator Towe voted "yea" on a motion to
not pass. However, Senator Towe then voted "yea" to adopt the Free
Conference Committee report. As a result of the adoption of the
Free Conference Committee report, the bill was sent to the Governor
and signed.

Senator Bishop’s representations and statements concerning
Senator Towe’s voting record with respect to SB 235 were not a
clear violation of Mont. Code Ann. § 13-35-234. Senator Bishop’s

interpretation of Senator Towe’s final vote on the bill obviously
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differs from Senator Towe'’s interpretation. Each interpretation is
arguably correct. Senator Towe did oppose the bill up until his
vote on the Free Conference Committee report. Yet his wvote to
accept the report could be construed as a vote in favor of the bill
in its modified form. Under these circumstances, there is not
sufficient evidence that when Senator Bishop made the
representation regarding Senator Towe’s voting record on SB 235 he
wag "aware of a high probability"™ that the representation was
false, or that he "subjectively entertained serious doubts" as to
the truth of the representation.

Based on the preceding, there is insufficient evidence to
conclude that Senator Bishop violated Mont. Code Ann. § 13-35-234.

TR
DATED this /A day of January, 1995.
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