










upon the ballot has been completed, except that a
statewide issue becomes an 'issue' upon approval by the
secretary of state of the form of the petition or referral.

Project 94 would have been required to register as a ballot issue committee if

the language of CI-70 had been approved by the Montana Secretary of State.

Did Project 94 make an in-kind contribution to the campaign of Tom Connor by

including Mr. Connor's solicitation materials in the Project 94 newsletter mailing?

Section 13-1-101 (3)(b)(iii), MCA, states that "contribution" does not mean:

..the cost of any communication by any membership
organization or corporation to its members or stockholders
or employees, as long as the organization is not a primary
political committee; ...

The July mailing of the Project 94 newsletter was a communication by a

membership organization to its members and is not a contribution under Montana's

campaign finance laws unless Project 94 is a primary political committee.

I'f the inclusion of candidate Connor's solicitation in the Project 94 newsletter

mailing was not a contribution, was it an expenditure subject to regulation under

Montana's campaign finance laws?

Section 13-1-101 (7)(b)(iv), MCA, states that "expenditure" does not mean:

... the cost of any communication by any membership
organization or corporation to its members or stockholders
or employees, as long as the organization is not a primary
political committee.

If the Project 94 newsletter mailing was sent to members only, the inclusion of

candidate Connor's solicitation is not an expenditure under Montana's campaign

finance laws unless Project 94 is a primary political committee.
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The term "primary political committee" does not appear in the definition section

of Montana's campaign finance laws (13-1-101, MCA). The term "political

committee" is defined but provides no guidance as to what constitutes a "primary

political committee." It is obvious that to be a political committee two or more

individuals or a person other than an individual must make a contribution or

expenditure to support or oppose a candidate or ballot issue. The preceding analysis

establishes that Project 94 did not make a contribution or expenditure because

communications with the members of a membership organization are exempt under

sections 13-1-101 (3)(b)(iii) and 7(b)(iv), MCA.

Is it possible for an organization to become'a "primary political committee" even

though it did not make a contribution or expenditure?

Rule 44.10.327, Administrative Rules of Montana (ARM) defines three types of

political committees. This rule requires that the primary purpose of a political

committee, and hence, its proper classification, will be determined by evaluating such

facts as the allocation of budget, staff activities and the organization's purpose or

goals (44.10.327(3), ARM). Using a "primary purpose" analysis leads to the

conclusion that Project 94 is not a primary political committee.

Project 94 cannot be classified as a principal campaign committee or an

independent committee because Project 94 was not organized to support or oppose

a particular candidate or various candidates "over a continuing period of time. "

(44.10.327(2)(a) and (b), ARM).
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An "incidental committee" is defined in 44.1 O.327(2)(c), ARM. as:

an independent committee which is not organized or
maintained for the primary purpose of influencing elections
but which may incidentally become a political committee by
reason of making a contribution or expenditure...

As stated previously, Project 94 cannot be an incidental committee because its

communications with its membership are not contributions or expenditures under

applicable law. It appears that Project 94 can only be a primary political committee

if its primary purpose is to influence elections regardless of whether it has made a

contribution or an expenditure.

Project 94 is concerned with the single issue of health care and stresses an

educational and research mission to influence public policy. Although Project 94 is

interested in the positions of legislative candidates, Dr. Gorsuch, Ms. Lanning and

candidate Mendenhall deny that any candidate recruitment was undertaken by the

organization. One individual member of the group, Dr. Jim Mendenhall, husband of

candidate Kris Mendenhall, did influence his wife's decision to become a candidate.

Project 94's resources are being spent on research and analysis of health care issues.

Absent some formal evidence that the organization officially and systematically

undertook a coordinated effort to recruit candidates, there is insufficient evidence to

support a finding that Project 94 is a primary political committee.

These findings are consistent with the opinion of former Commissioner Dolores

Colburg in her February 4, 1988 letter to the Montana Education Association (MEA).

(Attachment C) The MEA asked whether it would be permissible for MEA to copy and

distribute to its membership, at MEA's expense, a video produced by the Nancy
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Keenan campaign committee. Keenan was a candidate for Superintendent of Public

Instruction in 1988 and MEA's political action committee had already made the

maximum contribution to the Keenan campaign. Commissioner Colburg concluded

that MEA could copy and distribute the video to its membership without violating

applicable campaign finance laws under the exemptions in sections 13-1-101 (3)(b)(iii)

and (7)(b)(iv), MCA.

It is important to note that the exemption for communications with members of

a membership organization was created by the Montana Legislature, apparently

recognizing that the First Amendment protects political association as well as political

expression (Buckley v. Vale 0 , 424 U.S. 1, 15, 39-59 (1976)). This does not mean

that the exemption for communications with members of a membership organization

is all-encompassing. Such communications must be limited to members only. If

Project 94 mails a candidate solicitation to persons other than its members, then it

must register as a political committee. If Project 94 officially and formally engages in

candidate recruitment or qualifies a ballot issue for consideration by the electorate,

then it must register as a political committee.

Addy also alleges that Project 94 may have made an illegal corporate

contribution by including candidate Connor's solicitation in its newsletter mailing to

members. The membership fees of three members of Project 94 were paid by

corporations; however, the preceding portions of these findings have established that

the cost of communicating with an organization's members is not a contribution or

expenditure under Montana's campaign finance laws.
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Based on these facts and findings, I conclude that Project 94 is not required to

register as a political committee at this time.

No action against Project 94 is contemplated based on the evidence available

at this time.
.Yz,

DATED this 3rJ day of September, 1994.

~.
Commissioner of Political Practices

10


