









































making "every <reasonable effort to bring the material into
compliance" with the statute.

The attribution included with the radio ads should have
included the name and address of the Committee’s treasurer, to be
in full compliance with Mont. Code Ann. § 13-35-225.

Claim 9

The complaint alleges that a statement made by the Committee
in ads supporting passage of the mill levy is false. Specifically,
it 1s alleged that the contention that $700,000 in state
equalization aid money would go somewhere else if the levy failed
is a false statement. The complaint does not specify which
election laws are alleged to have been violated as a result of the
statement.

The jurisdiction of the Commissioner is set forth in Mont.
Code Ann. § 13-37-111:

Investigative powers and duties. (1) The commissioner of

political practices shall be responsible for

investigating all of the alleged violations of the
election laws contained in chapters 35, 36, or 37 of this
title and shall in conjunction with the county attorneys

be responsible for enforcing these election laws.

The Commissioner may also inspect all statements filed with his or
her office to determine compliance with chapters 35, 36, or 37 of
title 13. Mont. Code Ann. § 13-37-111(2). Through consultation
and cooperation with the county attorneys, the Commissioner may
pursue any criminal or civil prosecution justified under chapters
35, 36, or 37 of title 13. Mont. Code Ann. §§ 13-37-124 and 13-37-
125 .

Mont. Code Ann. § 13-35-234 describes the offense of political

criminal libel and misrepresentation of voting records, but it is
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limited to statements and representations concerning candidates,

not ballot issues. Mont. Code Ann. § 13-35-301 sets forth
Montana’s Code of Fair Campaign Practices. This statute also
applies only to candidates. There 1g not, in any event, any

enforcement mechanism to address violations of the Code of Fair
Campaign Practices.

A careful review of the other provisions of chapters 35, 36,
and 37 of title 13, Mont. Code Ann., discloses that the alleged
false statement described in the complaint does not fall within the
jurisdiction of the Commissioner. The only way this could be
addressed is through future legislative action.

Procedure and Potential Remedies

Mont. Code Ann. § 13-37-124(1) states that whenever the
Commissioner determines that there appears to be "sufficient
evidence to justify a civil or criminal prosecution under chapters
35, 36, or 37", he shall notify the County Attorney and transmit to
him or her the information relevant to the alleged violation.
Mont. Code Ann. § 13-37-125 also implies that county attorneys have
inherent investigative and prosecutorial authority over any alleged
violations of these election laws, whether or not the matter is
referred by the Commissioner. See also Mont. Code Ann. 8§ 7-4-2712
and 7-4-2716.

The investigation of the allegations of this complaint has
revealed no evidence of violation of any of the criminal statutes
in chapters 35, 36, or 37 of title 13, Mont. Code Ann. Nor is
there any evidence of an intentional violation of any of the
provisions of the election laws. The investigation did not reveal
any evidence that would support a finding that there were
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violations with respect to claims 2, 3, 4, or 6. As previously
noted, claim 9 involves a matter over which this office has no
jurisdiction. There is, as reflected in these facts and findings,
evidence that could be construed as a negligent violation of
several statutes for which there are potential civil remedies.
Specifically, the investigation into claims 1, 5, and 8 disclosed
evidence that may support a finding that Mont. Code Ann. §§ 13-37-
210, 13-37-226, and 13-35-225, vregpectively, were negligently
violated. The investigation into claim 7 disclosed evidence that
may support a finding that Mont. Admin. R. 44.10.503 was
negligently violated.

There are several civil remedies that are available upon a
determination that violations occurred and that remedial action is
warranted. Mont. Code Ann. § 13-37-128 provides:

Cause of action created. (1) Except as provided in 13-37-

306, any person who intentionally or negligently violates

any of the reporting provisions of this chapter, shall be

liable in a civil action brought by the commissioner or

a county attorney pursuant to the provisions outlined in

13-37-124 and 13-37-125 for an amount up to $500 or three

times the amount of the wunlawful contributions or

expenditures, whichever is greater.
(2) Any person who makes or receives a contribution

or expenditure in violation of 13-35-225, 13-35-227, 13-

35-228, or this chapter, is liable in a civil action

brought by the commissioner or county attorney pursuant

to the provisions outlined in 13-37-124 and 13-37-125 for

an amount up to $500 or three times the amount of the

unlawful contribution or expenditure, whichever is

greater.
An alternative remedy is available to the Commissioner pursuant to
Mont. Code Ann. § 13-37-121. That statute allows the Commissioner
to issue orders of noncompliance when it is determined that a

report has not been filed, or that a report filed with the

Commissioner does not comply with the requirements of the law. A
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political committee then has either five or ten days to come into
compliance or face the potential of an action brought by either the
Commissioner or County Attorney pursuant to Mont. Code Ann. §§ 13-
37-124 and 13-37-125. Orders of noncompliance are also subject to
judicial review pursuant to Mont. Code Ann. § 13-37-122.

I express no opinion at this time on the question of whether
there is sufficient evidence to justify the exercise of any of the
civil remedies available under the statutes. Because the evidence,
however, reveals the potential for such a determination, it 1is
appropriate to transmit the matter to the County Attorney for his
review and possgsible exercise of prosecutorial discretion.

Tu
Dated this ‘25{ day of September, 1995.
7

Ed Ardenbright, Ed4.D.
Commissioner of Political Practices
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