


Finding of Fact No. 1A: MCRTW does not have an easily identifiable
or publicly accessible website. MCRTW does not have appear to
have any publicly accessible social media platforms or profiles.!
(Commissioner’s Records.)

Finding of Fact No. 2: Included with this Complaint was a copy of
a mailer sent out by MCRTW, dated October 21, 2020, the letter
states that “You see, the race for State Representative in House
District 83, where you live, may be one of the most important in
the state” and continues electioneering message. (Commissioner’s
Records.)

Finding of Fact No. 2A: Darin Gaub filed a C-1 Statement of
Candidate as a Republican candidate for House District 83 in Lewis
& Clark County with the COPP on February 26, 2020.
(Commissioner’s Records.)

Finding of Fact No. 2B: Kim Abbott filed a C-1 Statement of
Candidate as a Democratic candidate for House District 83 in Lewis
& Clark County with the COPP on January 30, 2020.
(Commissioner’s Records.)

Finding of Fact No. 3: On October 29, 2020, MCRTW filed a C-7E
Notice of Pre-Election Expenditures disclosing one independent
expenditure of $7,071.98 dated October 28, 2020. The expenditure
was noted as an Electioneering Communication, with Purpose
provided as “Mail reporting survey results to our supporters. We
do not support or oppose any candidate in this mail.”, Platform as
“USPS”, Quantity as 15,916 and Subject Matter as “Reporting
survey results to our supporters for candidates; K Regier, G Quist,
C Friedel, M McDonald, J Butterbaugh, E McClafferty, S Nordwick,
M Sweeney, D Solomon, C Porter Gay, L Rekston, G Browning, S
Gist, J Krotkov, F Fleming, A Guiliano, J Read, L Pavlock, K
Whitman, L Conley, B Tschida, L Hansen, C Owens, D Fern, E
Buttry, J Horn, L Verrill-Rhys, Jessica Karjala, J Lamm, L Bishop,
J Hinkle, C Campbell, D Rivera, R Farris-Olsen, D Westlake, M
Funk, D Gaub, K Abbott, C Hull and M Dunwell”.

On October 29, 2020, MCRTW filed a C-4 Incidental committee
finance report, dated September 26, 2020 through October 26,
2020. This report included three (3) separate independent
expenditures: one for $7,287.76 dated October 21, 2020, one for
$7,615.08 dated October 14, 2020, and one for $7,923.70 dated

! While a Facebook group named Montana Citizens for Right to Work does exist, the
group is private (meaning it is only available to those who join the group):
https:/ /www.faceboolk.com/eroups/582498671823221
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October 2, 2020. Each was reported with Purpose provided as “mail
reporting survey results to our supporters. We do not support or
oppose any candidate in this mail.”, Platform as USPS, Quantity as
15916, and Subject Matter as “Reporting survey results to our
supporters for candidates; K Regier, G Quist, C Friedel, M
McDonald, J Butterbaugh, E McClafferty, S Nordwick, M Sweeney,
D Solomon, C Porter Gay, L Rekston, G Browning, S Gist, J
Krotkov, F Fleming, A Guiliano, J Read, L Pavlock, K Whitman, L
Conley, B Tschida, L Hansen, C Owens, D Fern, E Buttrey, J Horn,
L Verrill-Rhys, Jessica Karjala, J Lamm, L Bishop, J Hinkle, C
Campbell, D Rivera, R Farris-Olsen, D Westlake, M Funk, D Gaub,
K Abbott, C Hull and M Dunwell.” (Commissioner’s Records.)

Finding of Fact No. 3A: Keith Regier filed a C-1 Statement of
Candidate as a Republican candidate for Senate District 3 in
Flathead County with the COPP on October 17, 2019. Guthrie
Quist filed a C-1 Statement of Candidate as a Democratic candidate
for Senate District 3 on March 4, 2020.

Christopher Friedel filed a C-1 Statement of Candidate as a
Republican candidate for Senate District 26 in Yellowstone County
on February 14, 2020. Margaret MacDonald filed a C-1 Statement
of Candidate as a Democratic candidate for Senate District 26 on
July 8, 2019.

James Buterbaugh filed a C-1 Statement of Candidate as a
Republican candidate for Senate District 38 in Granite County with
the COPP on March 13, 2020. Edith McClafferty filed a C-1
Statement of Candidate as a Democratic candidate for Senate
District 38 in Silver Bow County with the COPP on January 19,
2020.

Suzzann Nordwick filed a C-1 Statement of Candidate as a
Republican candidate for Senate District 39 in Silver Bow County
with the COPP on February 6, 2020. Mark Sweeney filed a C-1
Statement of Candidate as a Democratic candidate for Senate
District 39 in Granite County with the COPP on July 15, 2019.

Daniel Salomon filed a C-1 Statement of Candidate as a Republican
candidate for Senate District 47 in Lake County with the COPP on
April 15, 2019. Chase Gay filed a C-1 Statement of Candidate as a
Democratic candidate for Senate District 47 in Missoula County
with the COPP on March 13, 2020.

Linda Reksten filed a C-1 Statement of Candidate as a Republican
candidate for House District 12 in Lake County with the COPP on
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December 4, 2019. Gerry Browning filed a C-1 Statement of
Candidate as a Democratic candidate for House District 12 with
the COPP on March 6, 2020.

Steve Gist filed a C-1 Statement of Candidate as a Republican
candidate for House District 25 in Cascade County with the COPP
on January 16, 2020. Jasmine Krotkov filed a C-1 Statement of
Candidate as a Democratic candidate for House District 25 with
the COPP on October 2, 2019.

Frank Fleming filed a C-1 Statement of Candidate as a Republican
candidate for House District 51 in Yellowstone County with the
COPP on September 27, 2019. Anne Giuliano filed a C-1 Statement
of Candidate as a Democratic candidate for House District 51 on
February 26, 2020.

Joseph Read filed a C-1 Statement of Candidate as a Republican
candidate for House District 93 in Lake County with the COPP on
January 14, 2020. Lisa Pavlock filed a C-1 Statement of Candidate
as a Democratic candidate for House District 93 with the COPP on
March 4, 2020.

Kathy Whitman filed a C-1 Statement of Candidate as a Republican
candidate for House District 96 in Missoula County with the COPP
on December 11, 2019. Loni Conley filed a C-1 Statement of
Candidate as a Democratic candidate for House District 96 with
the COPP on June 3, 2019.

Bradley Tschida filed a C-1 Statement of Candidate as a
Republican candidate for House District 97 in Missoula County
with the COPP on January 9, 2020. LouAnn Hansen filed a C-1
Statement of Candidate as a Democratic candidate for House
District 97 with the COPP on November 12, 2019.

Catherine Owens filed a C-1 Statement of Candidate as a
Republican candidate for House District 5 in Flathead County with
the COPP on February 3, 2020. David Fern filed a C-1 Statement
of Candidate as a Democratic candidate for House District 5 with
the COPP on January 6, 2020.

Ed Buttrey filed a C-1 Statement of Candidate as a Republican
candidate for House District 21 in Cascade County with the COPP
on October 18, 2019. Jaime Horn filed a C-1 Statement of
Candidate as a Democratic candidate for House District 21 with
the COPP on March 16, 2020.
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Leigh Verrill-Rhys filed a C-1 Statement of Candidate as a
Republican candidate for House District 48 in Yellowstone County
with the COPP on March 10, 2020. Jessica Karjala filed a C-1
Statement of Candidate as a Democratic candidate for House
District 48 with the COPP on December 3, 2019.

Joe Lamm filed a C-1 Statement of Candidate as a Republican
candidate for House District 60 in Park County with the COPP on
March 12, 2020. Laurie Bishop filed a C-1 Statement of Candidate
as a Democratic candidate for House District 60 with the COPP on
February 19, 2020.

Jedediah Hinkle filed a C-1 Statement of Candidate as a
Republican candidate for House District 67 in Gallatin County with
the COPP on July 12, 2019. Colette Campbell filed a C-1 Statement
of Candidate as a Democratic candidate for House District 67 with
the COPP on March 4, 2020.

Dennison Rivera filed a C-1 Statement of Candidate as a
Republican candidate for House District 79 in Lewis & Clark
County with the COPP on March 4, 2020. Robert Farris-Olsen filed
a C-1 Statement of Candidate as a Democratic candidate for House
District 79 with the COPP on July 13, 2019.

Debbie Westlake filed a C-1 Statement of Candidate as a
Republican candidate for House District 82 in Lewis & Clark
County with the COPP on January 15, 2020. Moffie Funk filed a C-
1 Statement of Candidate as a Democratic candidate for House
District 82 with the COPP on September 17, 2019.

Charlie Hull filed a C-1 Statement of Candidate as a Republican
candidate for House District 84 in Lewis & Clark County with the
COPP on February 3, 2020. Mary Ann Dunwell filed a C-1
Statement of Candidate as a Democratic candidate for House
District 84 with the COPP on July 26, 2019. (Commissioner’s
Records.)

Finding of Fact No. 4: On November 13, 2020, MCRTW, through
Quentin Rhoades of Rhoades Seifert & Erickson PLLC, emailed the
COPP its response to this complaint. The response stated that the
letter included with this complaint was sent by MCRTW on October
28, 2020 and “concerned a 2020 candidate survey, which asked
approximately 40 state candidates for their stance on the Right to
Work, and whether they would support legislation supporting the
Right to Work”. MCRTW acknowledged the mailer represents an
electioneering communication, but claimed it was not subject to
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the provisions of Montana’s fair notice period because “The mailer
does not mention an “opposing candidate”. The mailer does not
advocate for one candidate over the other...Due to the fact the
mailer does not call for the election of a particular candidate, there
is no “other” candidate it could have been provided to”.

Regarding MCRTW'’s committee classification, the response argued
that “The stated purpose of the MCRW is to promote social welfare,
which the MCRW attempts to accomplish by supporting Right to
Work. MCRW staff are allocated to accomplishing this primary
purpose. The MCRW largely comes from supporters”.
(Commissioner’s Records.)

Finding of Fact No. 5: On February 10, 2020, MCRTW, through Mr.
Rhoades, provided the COPP with copies of all materials mailed by
the committee on October 28 (see Attachment A). Included with the
response were copies of a “2020 Candidate Survey” conducted by
MCRTW, which asked candidates four (4) questions:

Will you support efforts to enact a statutory Right to Work law in
Montana?

Will you support legislation the ends monopoly bargaining over
government employees by union officials?

If elected, will you oppose any legislation designed to circumvent
the Supreme Court’s Janus decision?

If elected, will you support a ban on all “project labor agreements”
which, if enacted, would allow contractors to bid on state
construction projects regardless of whether or not their employees
pay dues to a union boss?

The letter then detailed the candidate’s responses- Y for Yes, N for
No. The candidates surveyed were: MacDonald and Friedel, SD 26;
Quist and Regier, SD 3; Porter-Gay and Salomon, SD 47; Browning
and Reksten, HD 12; Horn and Buttrey, HD 21; McClafferty and
Buterbaugh, SD 38; Karjala and Verrill-Rhys, HD 48; Giuliano and
Fleming, HD 51; Abbott and Gaub, HD 83; Bishop and Lamm, HD
60; Campbell and Hinkle, HD 67; Funk and Westlake, HD 82;
Krotkov and Gist, HD 25.

Also included were copies of letters mailed out by MCRTW. Each
letter was dated October 28, 2020, and opens by stating:

Dear Friend:
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Time is running out.

Will your next State Representative allow the union bosses
to keep their stranglehold on Montana workers and our
state’s economy, or will they stand for freedom, jobs and a
better economy by working to end forced unionism in
Montana?

Recipients were then specifically encouraged to contact
candidates Conley, Hansen, Porter Gay, Krotkov, Campbell,
Bishop, Funk, McClafferty, MacDonald, Karjala, Quist,
Abbott, Browning, Horn, Farris-Olsen, Dunwell, and
Sweeney?, to communicate that:

But I'm afraid there’s even more cause for
concern.

You see, [candidate] has now begun racking up Big Labor
endorsements.

It seems the union bosses would love nothing more than to
send [candidate] to Helena to do their bidding.

That’s why it’s vital you act AT ONCE!

The letter additionally encouraged recipients contact candidates
Whitman, Tschida, Salomon, Gist, Hinkle, Lamm, Westlake,
Buterbaugh, Friedel, Verrill-Rhys, Regier, Gaub, Reksten, Buttrey,
Rivera, Hull, and Nordwick to thank them for “pledging to fight to
end forced unionism”.

Also included was a self-titled “Right to Work Survey Reply Memo”
meant to be returned by the recipient to MCRTW Treasurer Randy
Pope. Each Memo included a section where the recipient could
indicate that they had contacted candidates Quist, Browning,
Horn, Krotkov, Karjala, Bishop, Campbell, Farris-Olsen, Funk,
Abbott, Dunwell, Conley, Hansen, Quist, MacDonald, McClafferty,
Sweeney, and Porter Gay to tell them their “refusal to disavow
forced unionism is unacceptable” and demand that they renounce
any support they had received from “union bosses” or that they
had contacted candidates Nordwick, Reksten, Buttrey, Gist,
Verrill-Rhys, Lamm, Hinkle, Rivera, Westlake, Gaub, Hull,
Whitman, Tschida, Regier, Friedel, Buterbaugh, Nordwick, and

2 Candidate/s specifically named in each specific mailing were dependent on the voting
district of the recipient.
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Salomon to support them for “supporting Right to Work”.
(Commissioner’s Records.)

DISCUSSION

Fair Notice Period

The first allegation made by the complainant in this matter concerns
Montana’s Fair Notice period. Specifically, the complaint alleges that MCRTW
failed to comply with Fair Notice requirements by not providing a copy of
campaign mailers mentioning individual Montana candidates to those
candidates.

Montana’s Fair Notice period and the attendant requirements are laid out
under Mont. Code Ann. §13-35-402:

Fair notice period before election. (1) A candidate or a political
committee shall at the time specified in subsection (3) provide to
candidates listed in subsection (2) any final copy of campaign
advertising in print media, in printed material, or by broadcast
media that is intended for public distribution in the 10 days prior
to an election day unless:

(a) identical material was already published or broadcast; or

(b) the material does not identify or mention the opposing
candidate.

(2) The material must be provided to all other candidates who
have filed for the same office and who are individually identified or
mentioned in the advertising, except candidates mentioned in the
context of endorsements.

(3) Final copies of material described in subsection (1) must be
provided to the candidates listed in subsection (2) at the following
times:

(a) at the time the material is published or broadcast or
disseminated to the public;

(b) if the material is disseminated by direct mail, on the date of
the postmark; or
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election (FOF Nos. 4, 5). No evidence was uncovered and MCRTW does not
state or argue that “identical material was already published or broadcast”
(FOF Nos. 4, 5). In total, the communication directly referenced, by name, no
fewer than forty (40) candidates for election in Montana (FOF No. 5).

In its response, MCRTW admitted that candidates named in the mailers
were not provided with copies. They state that copies were not provided
because “The mailer does not mention an “opposing candidate...Due to the fact
that the mailer does not call for the election of a particular candidate, there is
no “other” candidate it could have been provided to” (FOF No. 4).

Because MCRTW'’s mailers do not directly call for the election of any
candidate/s or the defeat of others, the committee contends that there were no
“other” candidate/s to provide them to. The Commissioner examines this
argument.

As a reportable electioneering communication, specifically mentioning
candidates, and distributed within ten (10) days of Montana’s 2020 general
election without being a re-distribution of identical materials distributed prior,
the MCRTW'’s October 28, 2020, mailer would satisfy the conditions of Mont.
Code Ann. §13-35-402(1). Further, subsection (2) states that copies of
qualifying materials “must be provided to all other candidates who have filed
for the same office and who are individually identified or mentioned in the
advertising”. MCRTW'’s October 29, 2020, campaign finance report (C7-E)

identifies, by name, no fewer than forty Montana candidates.
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As the mailer was funded independently by MCRTW but did not directly
support or oppose candidates, each candidate mentioned in an individual
mailer would need be provided a copy. Mont. Code Ann. §13-35-402 does not
provide an exemption for materials that do not directly support or oppose
candidates or otherwise provide that copies of materials that do not directly
support or oppose a candidate need not be provided to those candidates.
Whether the material directly supports or opposes candidate/s is irrelevant to
the fair notice requirements as provided by statute.

MCRTW was required to provide a copy of the material to all forty
candidates mentioned in its October 28, 2020, mailer, as each was
“individually identified” in qualifying advertising materials. The committee was
required to provide a copy to each candidate of all material they were
referenced in by name on October 28, the time each mailer was distributed to
the public, Mont. Code Ann. §13-35-402(3)(b). MCRTW admitted it did not
provide a copy of relevant October 28 mailer to each candidate mentioned.

MCRTW failed to meet its statutory requirements pertaining to the Fair
Notice period. MCRTW failed to timely and appropriately provide copies of its
October 28, 2020 campaign advertising to each candidate, a violation of Mont.

Code Ann. §13-35-402.

Sufficiency Finding No. 1: There are sufficient facts to show
MCRTW failed to provide candidates notice under Montana’s Clean
Campaign Act on October 28, 2020 of an electioneering
communications delivered within 10 days of the 2020 November 2

general election.
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The Commissioner finds MCRTW failed to provide no fewer than forty
candidates with a copy of the October 28, 2020, electioneering communication
(as provided to the COPP by the committee as part of the investigation), a
violation of Montana’s Clean Campaign Act.

Commiuttee classification

In addition to asserting MCRTW violated Montana’s Fair Notice
requirements, the complainant in this matter requested the “Commissioner
determine if Montana Citizens for Right to Work meet the definition of an
incidental committee with the organization’s primary purpose as set forth in
ARM 44.11.203(2)". The complaint does not otherwise mention MCRTW’s
committee classification.

Under 44.11.204 ARM, the COPP has the authority to consider a
committee’s classification status, with subsection (3) allowing for that
committee status to be changed if necessary. While the COPP will be reviewing
the classification of the committee as an incidental political committee, it will
not be done as part of this matter.

DECISION

The Commissioner has limited discretion when making the determination
as to an unlawful campaign practice. First, the Commissioner “shall
investigate” any alleged violation of campaign practices law. Mont. Code Ann.
§ 13-37-111(2)(a). The mandate to investigate is followed by a mandate to take

action; where there is “sufficient evidence” of a violation the Commissioner
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must (“shall notify,” see id., at § 13-37-124) initiate consideration for
prosecution.

Second, having been charged to make a decision, the Commissioner
must follow substantive law applicable to a particular campaign practice
decision. This Commissioner, having been charged to investigate and decide,
hereby determines that there is sufficient evidence to show that MCRTW
violated Montana’s campaign practice laws, including, but not limited to the
laws set out in the Decision. Having determined that sufficient evidence of a
campaign practice violation exists, the next step is to determine whether there
are circumstances or explanations that may affect prosecution of the violation
and/or the amount of the fine.

The failure to fully and timely report and disclose cannot generally be
excused by oversight or ignorance. Excusable neglect cannot be applied to
oversight or ignorance of the law as it relates to failures to file and report. See
Matters of Vincent, Nos. COPP-2013-CFP-006, 009 (discussing excusable
neglect principles). Likewise, the Commissioner does not normally accept that
failures to file or report be excused as de minimis. Id. (discussing de minimis
principles).

Because there is a finding of violation and a determination that de
minimis and excusable neglect theories are not applicable to the above
Sufficiency Findings, a civil fine is justified. Mont. Code Ann. § 13-37-124.
The Commissioner hereby issues a “sufficient evidence” Finding and Decision

justifying a civil fine or civil prosecution of MCRTW. Because of the nature of

Bolger v. MCRTW
Page 13



the violation this matter is referred to the County Attorney of Lewis and Clark
County for his consideration as to prosecution. Id., at (1). Should the County
Attorney waive the right to prosecute (id., at (2)) or fail to prosecute within 30
days (id., at (1)) this Matter returns to this Commissioner for possible
prosecution.

Most of the Matters decided by a Commissioner and referred to the
County Attorney are waived back to the Commissioner for his further
consideration. Assuming that the Matter is waived back, this Finding and
Decision does not necessarily lead to civil prosecution as the Commissioner
has discretion (“may then initiate” see id.) in regard to a legal action. Instead,
most of the Matters decided by a Commissioner are resolved by payment of a
negotiated fine. In setting that fine the Commissioner will consider matters
affecting mitigation, including the cooperation in correcting the issue when the
matter was raised in the Complaint.

While it is expected that a fine amount can be negotiated and paid, in the
event that a fine is not negotiated and the Matter resolved, the Commissioner
retains statutory authority to bring a complaint in district court against any
person who intentionally or negligently violates any requirement of campaign
practice law, including those of Mont. Code Ann. § 13-35-402. Seeid., at § 13-
37-128. Full due process is provided to the alleged violator because the district

court will consider the matter de novo.
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