BEFORE THE COMMISSIONER OF
POLITICAL PRACTICES

In the Matter of the Complaint ) SUMMARY OF FACTSAND
Against Karen Orzech ) STATEMENT OF FINDINGS

Casey Gunter filed a complaint alleging that Ka@rmech violated Montana

campaign finance and practices laws.

SUMMARY OF FACTS

1. In 2006 Casey Gunter and Karen Orzech bott foderun for the office of Justice
of the Peace in Missoula County. No other candgfilied to run for the office. No one

filed a declaration of intent to run as a writecandidate.

2. 8§ 3-10-201(2)MCA requires a Justice of the Peace to be nominattélanted as a

nonpartisan candidate.

3. The complaint alleges that Orzech acceptediboibns from several persons in
excess of the limits permitted by law. Accordinghe version og 13-37-216, MCAthat
was in effect in 2006, aggregate contributionssfach election in a campaign by an
individual to a candidate for Justice of the Paeaeee limited to $130. The complaint
alleges that because there were only two filed ickael for the office of Justice of the
Peace, and both candidates automatically advandibe general election, there was only
one “election” to which the limits i§ 13-37-216, MCAapplied — the general election.
Gunter alleges that under the circumstances thaserw contested primary, and thus

individuals were limited to contributions of $130.

4. Gunter contends Orzech accepted contributiorgcess of $130 from four
contributors: Fouad Haddad, Rhonda Davis, RebBadaw, and Molly Howard.
According to Gunter, Orzech accepted from these ¢ontributors a total of $460 over

the limit established in the statute.



5. Areview of Orzech’s campaign finance reporidite at the office of the
Commissioner of Political Practices (Commissionsloses the following aggregate

contributions made to Orzech by the contributoentdied by Gunter:

_Primary General Total
Fouad Haddad $100 $100 $200
Rhonda Davis $130 $130 $260
Rebecca Barlow $130 $130 $260
Molly Howard (Housewife) ~ $130 $130
Molly Howard (Attorney) $130 $130

6. As shown above, Orzech’s campaign finance temhsclose that there were two
separate contributors named “Molly Howard,” one s#occupation is listed as
“housewife” and the other whose occupation is disie “attorney,” each with separate
addresses. Assuming that Gunter is correct indnsention that there was only one
“election” to which the limits applied, neither d¢dbutor identified as “Molly Howard”
made aggregate contributions in excess of thetstgtlimit. However, contributors
Haddad, Davis, and Barlow each contributed in exoéshe $130 limit. Their combined

contributions exceeded the limit by $330.

7. Records on file at the office of the Commissioalso show that two other
contributors made aggregate contributions to Ortzleahexceeded $130. Helen Maffei
made a $100 contribution for the primary and a $0@he general (an excess of $70).
Dale Mahlum made a $100 contribution for the priyreand a $75 contribution for the
general (an excess of $45). When these amountdldesl to the alleged excess
contributions listed in Facts 5 and 6, Orzech ataxbp total of $445 in contributions
over the limits permitted by the statute (assuntiege was only one election to which

the limits applied).

8. Orzech contends the primary election in whioh an against Gunter was a
“contested” primary based on the option of votingwrite-in candidates. She maintains
that because the ballot listed the two filed caatdid (Orzech and Gunter) along with the
option for the voter to vote for a write-in candielathe two filed candidates did not
automatically advance to the general election.



9. Election results for the 2006 primary electioiissoula County show that
Orzech received 12,438 votes, Gunter received 5/8&3%, and there were 34 votes cast
for write-in candidates. However, as noted in Aacto write-in candidates filed to run
for the office. According to Missoula County electiofficials, both candidates
automatically advanced to the general electiomhéngeneral election in November,

2006, Orzech was elected Justice of the Peace.

10. Although Orzech maintains she did not acceptridoutions in excess of the limits
provided by law, she provided evidence establisttiadyin February 2008 she refunded

contributions to the following contributors:

Fouad Haddad $70
Rebecca Barlow $130
Rhonda Davis $130
Helen Maffei _$70
Total Refunded $400

Orzech refunded the disputed contributions “to e\ariy appearance of impropriety.” She
refunded the excess contributions made by Helerieviafen though Maffei was not
identified in the complaint as a person who haderaahtributions in excess of the
statutory limit. Orzech did not refund $45 to cdnitor Dale Mahlum, as that excess

contribution was identified during the investigatiand review of this complainee Fact 7).

11. According to the office of the Secretary cdt8t in cases in which there is at least
one declared candidate (whether the candidatellbdsafdeclaration for nomination and
his or her name is on the ballot, or has filed @atation of intent as a write-in
candidate), others who wish to have write-in ballkcdst for them counted must file a
declaration of intent as a write-in. Votes for mbeclared write-in candidates are not
counted if there are one or more primary candidates have filed for the office.
Nevertheless, even in the case where there areclardd write-in candidates, a tally of

any write-in votes will be maintained, although tleges are not counted.

12. According to Orzech’s campaign finance repadisl contributions to her
campaign, including in-kind contributions and lodngt Orzech made to the campaign,
exceeded $16,400.



STATEMENT OF FINDINGS
The 2006 version c§ 13-37-216, MCAprovided:

Limitations on contributions. (1) (a) Aggregate contributions for each election
in a campaign by a political committee or by aniitial, other than the
candidate, to a candidate are limited as follows:

() for candidates filed jointly for the office giovernor and lieutenant governor,
not to exceed $500;

(i) for a candidate to be elected for state @ffic a statewide election, other
than the candidates for governor and lieutenantigmr, not to exceed $250;

(iii) for a candidate for any other public offiaegt to exceed $130.

(b) A contribution to a candidate includes conitibns made to the candidate's
committee and to any political committee organiaadhe candidate's behalf.

(2) (a) A political committee that is not indepentlof the candidate is
considered to be organized on the candidate's foé&tmalthe purposes of this
section, an independent committee means a comrtiiiées not specifically
organized on behalf of a particular candidate at ihnot controlled either
directly or indirectly by a candidate or candida@mmittee and that does not
act jointly with a candidate or candidate's comaeitin conjunction with the
making of expenditures or accepting contributions.

(b) A leadership political committee maintainedabgolitical officeholder is
considered to be organized on the political offaldbr's behalf.

(3) All political committees except those of pigitl party organizations are
subject to the provisions of subsections (1) andK@r purposes of this
subsection, "paolitical party organization" meang palitical organization that
was represented on the official ballot at the mesént gubernatorial election.
Political party organizations may form politicalromittees that are subject to the
following aggregate limitations from all politicplrty committees:

(a) for candidates filed jointly for the officegovernor and lieutenant
governor, not to exceed $18,000;

(b) for a candidate to be elected for state offfica statewide election, other than
the candidates for governor and lieutenant govemuairto exceed $6,500;

(c) for a candidate for public service commissionet to exceed $2,600;
(d) for a candidate for the state senate, nokteed $1,050;
(e) for a candidate for any other public officet to exceed $650.

(4) A candidate may not accept any contributiansxcess of the limits in this
section.

(5) For purposes of this section, "election” mettuesgeneral election or a
primary election that involves two or more candédafior the same nomination.
If there is not a contested primary, there is amg election to which the
contribution limits apply. If there is a contesf@imary, then there are two
elections to which the contribution limits apply.




Under this statute aggregate contributions byndividual to a candidate for the
position of Justice of the Peace were subjectadstB0 limit for “a candidate for any
other public office.’ (& 13-37-216(1)(a)(iii), MCA.)

The limit applies to “each election in a campdigg.13-37-216(1)(a), MCA.JThe term
“election,” as used in the statute, refers to aegarelection or a primary election that
involves two or more candidates for the same nonwnaThe statute includes explicit
language regarding primary elections, specifyirag ththere “is not a contested primary,

there is only one election to which the contribatiinits apply.”(§ 13-37-216(5), MCA.)

The Legislature has authorized the Commissionadupt rules to carry out the
provisions of title 13, chapter 37, MCA. The Comsiisier adoptedRM 44.10.334to
implement the provisions @& 13-37-216, MCA Subsection (2)(b) of the rule states:

In judicial and other nonpartisan primary electidha nonpartisan candidate
automatically advances from the primary electiothegeneral election pursuant
to 13-14-117, MCA, it is not a contested primargagion.

§ 13-14-117, MCA provides:
Placing names on ballotsfor general election. (1) Except as provided in
subsection (2), candidates for nomination equéivice the number to be elected
at the general election who receive the highesthauraf votes cast at the
primary are the nominees for the offitethe number of candidatesis not more
than twice the number to be elected, then all candidates are nominees for the
office. (Emphasis added)

(2) If, pursuant to 13-14-115(2), a primary elestis not held, then all
candidates who filed for an office are nomineeglheroffice.

Applying the plain meaning of the statutes andrthe provision cited above, the primary
election in which Gunter and Orzech were candidfmtethe office of Justice of the
Peace was not a contested primary election bethesaimber of candidates who filed
for the office was “not more than twice the numtzebe elected.” Therefore, there was

only one “election” to which the contribution limitn§ 13-37-216, MCAapplied.

Orzech contends that based on the possibilityvbtars could vote for write-in
candidates, the primary election was a conteststtieh and she and candidate Gunter

did not “automatically” advance to the general etet



Orzech is incorrect. With an exception not apflieahere§ 13-10-211, MCArequires
a person seeking to become a write-in candidafieta declaration of intent with the
Secretary of State or the election administratepethding on the office sought. No one
filed a declaration of intent to run as a writecandidate in the 2006 Justice of the Peace
election in Missoula CountyFacts 1 and 9)Because Gunter and Orzech were the only
candidates, pursuant §a13-14-117(1), MCAboth candidates automatically advanced to
the general election.

§ 13-37-216, MCAstates that a candidate may not accept contrimitioexcess of the
limits provided in the statute. Orzech acceptedrdmutions that collectively exceeded
the statutory limit by $445. Orzech has alreadymded $400 to several contributors.
(Fact 10) Orzech is directed to also refund $45 to contdb®ale Mahlum(Fact 7)and
provide this office with evidence once she has dsme

CONCLUSION

Based on the preceding Summary of Facts and Stateofid=indings, there is
sufficient evidence to conclude that Karen Orzemlated Montana campaign finance
reporting and disclosure laws and rules by accgmtértain contributions in excess of the
limits established by law, and that a civil penadtgtion under§13-37-128, MCAIs

warranted.

Dated this 19 day of December, 2008.

B‘;W

Dennis Unsworth
Commissioner




